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WHERE THE INDIVIDUAL EXECUTOR FALLS SHORT 


It is most natural that a person in making his will should name as 
executor some relative or near friend, in whose ability and integrity he 
has confidence. The practice is widely followed. Nearly every will 
that is probated designates one or more of the testator’s relatives or 
friends to carry out the wishes expressed in the will. Surely it is not 
much to ask of a man that he attend to the details of distributing the 
estate of a friend. In theory no better appointment could be made. 
The trouble with the theory is that the occasions upon which it fails to 
work are too numerous. 

It is not that the individual named as executor in a will, is prone to 
become dishonest or that he is incapable. The constant litigation aris- 
ing over the estates of deceased persons cannot, in general, be traced to 
such causes. Nor is it because the executor intentionally places his own 
interests ahead of the interests of those whom he is supposed to represent 
as trustee. The trouble seems to spring from the fact that, as time goes 
on, a conflict of interest arises and the executor, in determining the 
equities of such a conflict, perhaps without being aware of the fact, is 
more than likely to give himself slightly the benefit of the decision. 
Whatever may be the cause of the constant friction between individual 
executors and the heirs whom they represent, it is a fact that there is a 
great deal of entirely unnecessary litigation concerning estates and the 
executor is too often an active participant in the row. 

We think, and always have thought, that a trust company, by reason 
of its impersonal character, its business-like methods and its general 
equipment for handling trust estates, makes the ideal executor. 

Below we reprint a paragraph taken from the opinion in the Ellis 
Estate, written by Justice Jenks of the Appellate Division of the New 
York Supreme Court, wherein the executor was punished by being 
denied commissions. The case is an excellent argument in favor of 











154 THE BANKING LAW JOURNAL 


appointing a trust company, rather than an individual as executor or 
trustee under a will. This is what the court had to say: 

“T see no good reason why the account, that contains but compara- 
tively few items, could not have been presented in 1910 and have been 
brought on forthwith for settlement, even if a contest thereon was in- 
evitable. I do not find, nor do I think, that the executor has been dis- 
honest. But it does seem that he has been dilatory when he might have 
been diligent; that he has been lax when he might have been prompt; 
that he has obstructed when he might have facilitated the winding 
up of his trust. In such course he has not only attempted to charge 
the estate with unnecessary legal expenses, but he has put the heirs 
to outlays in seeking to collect what was due to them. One of his 
counsel admitted on cross-examination that from 1902 until the filing 
of this account, the executor had never filed a voluntary account, 
but that every proceeding testified to by him was instituted by the 
heirs, or some of them. The executor testified that he did not know 
—he could not recollect whether he brought the action in the Supreme 
Court to prevent his accounting in the Surrogate’s Court. He admits 
that he authorized an appeal from the judgment thereon, although 
he knew that the Special Term had decided that there was no merit 
in his action and had denied him costs. He did not know how the 
judgment affected him, unless it might not be right for them to get 
the property, to which he had no objection, for he was ‘glad to get 
rid of it.’ The executor never kept any books of account. He em- 
ployed, from time to time, an unnecessary number of attorneys. He 
paid considerable legal fees in the action brought in the Supreme Court. 
He paid, from time to time, to various attorneys for legal services, 
including disbursements, $22,358.52, when his receipts amounted to 
but $124,245.69, practically the entire value of the estate. The executor 
was 70 years of age, and had retired from business. Doubtless he had 
been the long-time friend of the testator, and had come to the relief 
of the testator and his children with financial aid and with good offices, 
but these social relations are quite foreign to the dealings of an executor 
and trustee with the estate committed to his charge. I think that the 
provision that deprives the executor of commissions should not be dis- 
turbed. The statute does not afford them as an absolute right.” 

Looking over this statement we find that the executor was dilatory, 
that he unnecessarily delayed the filing of his accounts, incurred unneces- 
sary legal expenses, involved the estate in unnecessary litigation and 
neglected to keep books of account. This list makes up quite an array 
of delinquencies. And they are delinquencies that could hardly occur 
under trust company management. A trust company could not trans- 
act business with accurate books of account. And delays of any sort 
would upset and clog the entire system under which it operates. It 
may be that a trust company makes a good executor because its system 
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will not permit it to be otherwise. We are not concerned with causes; 
we are merely making the point that a trust company makes the most 
satisfactory executor. 





STOPPING PAYMENT OF CHECK. 


It is well that a bank should in all of its transactions adhere strictly to 
the letter of the law. There is, however, such a thing as being precise 
to such a degree that the banker becomes involved in his own techni- 
calities. The facts involved in American Defense Society v. Sherman 
National Bank, published on a subsequent page among the legal de- 
cisions are interesting on this score. 

The plaintiff corporation carried an account in the defendant bank and 
it was arranged that checks drawn against the account should be signed 
by two officers. On one occasion the plaintiff desired to stop payment 
of certain checks and delivered a request to that effect in the form of a 
letter to the bank. The bank’s cashier pointed out that the letter was 
signed by only one officer of the company, whereas he was of the opinion 
that two should have signed. Apparently he felt that if it takes 
two signatures to draw a check it cught to take two to stop it. A second 
signature was accordingly added. Later the plaintiff presented a second 
letter stating that the checks had been found and cancelling the stop 
order. This letter was also signed by one officer only and the cashier, 
acting upon the same theory, sent it back for another signature. This 
letter was never returned to the bank but was destroyed by the plaintiff. 
The checks in question were subsequently presented and the bank paid 
them, apparently in the belief that in so doing it was following out the 
wishes of its depositor. In an action by the depositor against the bank 
it was held that the bank was liable for the amount of the checks. It 
had refused to recognize the plaintiff’s letter cancelling the stop order. 
The stop order therefor remained in full force and the bank ignored that 
order in paying the checks and was therefore responsible. 


NOTICE OF DISHONOR. 


Carelessness in sending a notice of dishonor frequently results in the 
discharge from liability of the person for whom the notice was intended. 
A recent New York decision, Mechanic v. Elgie Iron Works, which is 
to be found among the legal decisions in this issue, is an illustration of 
such an occurrence. The defendant indorsed a note payable at 309 
Broadway, New York City. It seems that the office of the defendant’s 
attorney was located at this address, but that the defendant had never 
lived, transacted business or received mail at that address. The notary 
who protested the note mailed a notice of dishonor, intended for the 
defendant, to this address. This notice was never received by the de- 
fendant. In an action against him it was held that he had been dis- 
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charged of liability as indorser because of the notary’s failure to comply 
with the law in sending him notice, it appearing that the notary 
was unable to show that he had exercised due diligence in attempting 
to find out where the indorser resided or had his place of business. 
The Negotiable Instruments Law provides that “notice of dishonor 
is dispensed with when, after the exercise of reasonable diligence, it 
cannot be given or does not reach the parties sought to be charged’’. 
When a notice goes to the wrong address, in order to come within this 
rule, the notary must be able to show that he made a reasonable en- 
deavor to locate the indorser. If he is able to show that then the in- 
dorser is charged even though he did not get the notice. Just what a 
notary should do, in the matter of obtaining the indorser’s address, in a 
case of this kind, depends upon the circumstances. He certainly should 
make inquiries of such persons as he thinks might be able to give the 
desired information and he should consult available directories. Above 
all, if the case is one, wherein the indorser’s location is doubtful, the 
notary should remember what steps he took to find him: The notary’s 
exercise of due diligence won’t help much in the way of fastening lia- 
bility upon the indorser if he is not able to recall, when placed upon the 
witness stand, what kind of diligence he used. In the present case the 
court remarked that the notary ‘“‘did not even know whether he looked 
for Goldbaum’s (the indorser) address in a city or telephone directory.” 


BISZEIHSESESESESES 


RUBBER STAMP INDORSEMENT. 

For some reason the validity and sufficiency of an indorsement placed 
on the back of a negotiable instrument by means of a rubber stamp are 
periodically attacked. Banks make a general practice of receiving for 
deposit checks indorsed in this manner. And in the collection of checks 
the collecting banks invariably indorse by rubber stamp. Yet it is 
occasionally contended that the stamped indorsement is not sufficient 
to transfer title, when the instrument passes from one person to any 
other in the ordinary course of business. This contention was made in 
the case of American Union Trust Co. v. Never Break Range Company, 
a Missouri decision published among the legal decisions in this number. 
The contention was quickly disposed of by the court, which held that 
an indorsement made by a rubber stamp is a “written indorsement”’ 
under the provisions of the Negotiable Instruments Law and sufficient 
to pass title. 


PSE SESE SL SESE SL SLA 


DEFECTIVE CHATTEL MORTGAGE. 


There are a number of things which a banker should keep in mind in 
taking a chattel mortgage as security. He should see to it that the 
instrument is properly executed and filed in accordance with the require- 
ments of the statutory law. One extremely important thing, which is 
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frequently overlooked by the banker, is to be sure that the property, 
intended to be covered by the mortgage, is properly described. Among 
the legal decisions in this issue is one recently handed down by the Su- 
preme Court of lowa, Commercial Savings Bank v. Brooklyn Lumber 
& Grain Co., in which case, because of the fact that the chattel mortgage 
involved, contained a faulty description of the mortgaged property, it 
was held that the mortgagee could not enforce his lien as against a sub- 
sequently judgment creditor. 

The mortgage was given to secure an indebtedness of $500 and des- 
cribed the mortgaged property in the following terms: “One Regal 
Underslung Model N Roadster automobile, now in possession of the 
mortgagor and usually kept at his place of business, in Brooklyn, Iowa 
and owned by the mortgagor.’”’ It appeared that prior to the execution 
of the mortgage, the mortgagor had left the automobile at a garage in 
a neighboring town for repairs. The description of the car contained in 
the mortgage therefore, was erroneous in stating that the car was at the 
time in the mortgagor’s possession and usually kept at his place of busi- 
ness. It further appeared that the car was a model M and not a model 
N. After the filing of the mortgage a lumber company recovered a 
judgment against the mortgagor and issue execution, which was levied 
against the automobile. In an action between the mortgagee and the 
judgment creditor it was held that the lien of the judgment creditor was 
paramount, and that, because of the faulty description of the mortgaged 
property the rights of the judgment creditor in the automobile took 
precedence over those of the mortgagee. 

The general rule is that the description of the property in a chattel 
mortgage, to be sufficient against third persons not having actual notice, 
must be such that the property can be identified by reference to the 
instrument, aided by such inquiries as are directed thereby. The thing 
for a banker to do when taking a chattel mortgage is to be sure that the 
property is so accurately described as to make its identity absolutely 
certain. And in accomplishing this result one of the most important 
things is to state precisely the location of the mortgaged property at the 
time the instrument is executed. 


THE EFFECT OF THE FAILURE TO RECORD AN 


ASSIGNMENT. 


In each county throughout the United States there will be found a 
public office of some sort wherein there may be filed for record various 
legal documents. The recording of an instrument is usually optional. 
No one is obliged to place a deed or other instrument on record unless 
he wishes to. But the recording of such instruments carries with it 
a certain protection and the person who neglects to secure for himself 
this protection is placing himself in a position where he may suffer a 
serious loss. 
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In general there are two classes of instruments which should be filed 
for public record immediately upon their execution and delivery. An 
instrument which conveys an interest in land, such as a deed or mort- 
gage, should be recorded at the first possible moment and no time should 
be wasted in recording an instrument which gives to a person an in- 
terest or lien upon personal property not in his possession. A chattel 
mortgage is illustrative of the latter class. The effect of recording an 
instrument is to put all other persons on notice. Every one is presumed 
to have actual notice of all public records of this character. If a person 
buys certain goods from Smith and it subsequently develops that Jones 
holds a chattel mortgage upon these goods, which was properly executed 
and filed, then the purchaser gains no claim upon the goods which he 
can enforce against Jones. But if it so happens that Jones neglects 
to place his chattel mortgage upon record then the purchaser gets good 
title to the goods, provided he acted throughout in good faith. 

In this issue we publish a decision wherein a bank sustained the loss 
as result of its failure to record an assignment of a contract for the sale 
of a certain piece of real estate. The case is Bailey State Bank v. 
Heinse, a recent decision of the Supreme Court of Iowa, which will be 
found herein on a subsequent page among the legal decisions. 

It seems that the owner of real estate, having contracted to sell it, 
assigned his rights under the contract to the plaintiff bank as collateral 
for a note. The bank neglected to record this assignment. It was 
held that, under the statutes of Iowa, a subsequent purchaser, who had 


no notice of the assignment to the bank, secured rights to the property 
which took precedence over any claim which the bank might advance. 
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GUARANTEEING DRAFT 


As a general rule a bank has no power to guarantee the obligation 
of any person or become surety thereon solely for the benefit of the 
debtor. In this issue we published the case of the Bank of Omega v. 
Wingo Shoe Company, a recent Georgia decision in which a bank en- 
gaged in what looked like a contract of guarantee and was held liable 
thereon. It seems that the bank held for collection a draft, to which 
was attached a bill of lading. The bank notified the drawer of the 
draft that it had in its possession securities belonging to the drawee 
sufficient to pay the draft, that it had authority from the drawee to 
make such application of the collateral and that it would ‘‘guarantee’”’ 
the payment of the draft by a fixed day. Relying upon these repre- 
sentations the drawer consented to the delivery of the bill of lading 
without the payment of the draft. It was held that in spite of the fact 
that the bank had used the word “guarantee,”’ the transaction was not 
strictly speaking a contract of guarantee, but was an original under- 
taking within the scope of the general business of the bank and there- 
fore enforceable against it. 





THE BLUE SKY LAW DECISIONS. 


CONSTITUTIONALITY OF BLUE SKY LAWS OF OHIO, SOUTH 
DAKOTA AND MICHIGAN UPHELD BY UNITED 
STATES SUPREME COURT. 


The constitutionality of the blue sky laws of three states, Ohio, South 
Dakota and Michigan, has been passed upon by the Supreme Court 
of the United States and that Court, Justice McReynolds dissenting, 
has decided that these statutes do not violate the Federal Constitution. 
The Court holds that such provisions come within the police power of 
the state, that they do not contravene the 14th Amendment of the 
Constitution, providing that no person shall be deprived of life, liberty 
or property without due process of law or denied the equal protection 
of the laws and that they are not incontravention of the commerce 
clause of the Constitution of the United States. 

While the Court holds unqualifiedly that the statutes do not 
violate the Federal Constitution it does not pass upon the question 
whether or not they constitute a violation of the provisions of the 
State ConStitutions. And it leaves unsettled many questions which 
are bound to arise with reference to the liability of dealers who, trans- 
acting business outside one of these states, make offerings within, or to 
persons within, one of the states, by mail, telephone, newspaper adver- 
tising or through the medium of agents. 


THE OHIO LAW. 

Harry T. Hall, Superintendent of Banks and Banking of the State of Ohio, 

Appellant, 
against 

Geiger-Jones Company, Don C. Coultrap, William R. Rose and the Richard 
Auto Manufacturing Company, Appellees. 

These actions, Nos. 438, 439 and 440, were brought by the appellees 
to secure injunctions, restraining the Superintendent of Banks of Ohio 
from enforcing the so called blue sky law of Ohio, on the ground that 
the statute violated certain provisions of the Federal Constitution. 

“The Geiger- Jones Company is an Ohio corporation, licensed to do the 
business of buying and selling investment securities, and of buying and 
selling the stocks and bonds of industrial corporations. It has a regu- 
larly established clientage, it alleges, of about 11,000 persons residing 
in the state of Ohio and other states, and has sold and there are now 
outstanding in the hands of persons to whom it has sold, securities of 
about twenty to twenty-five million dollars, par j;value, and has stock- 
holders in Ohio and other states. That-the securities above referred to 
consist of securities of over twenty corporations of Ohio and other 
states and foreign countries. That it is still selling such securities and 
is and has been engaged in intrastate, interstate, and foreign commerce. 
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“The appellee, Don C. Coultrap, in No. 439, repeats the allegations 
made by Geiger-Jones Company, with enumeration of some of the com- 
panies in whose stocks and securities that corporation is engaged in 
dealing, and alleges that he is the owner and holder of its stocks and of 
the stocks of other companies, and is engaged in buying and selling and 
offering to sell such stocks in the state of Ohio and in the state of Penn- 
sylvania, and in the course of such transactions travels back and forth 
between those states and conducts a correspondence from Pennsylvania 
to Ohio, and receives certificates evidencing the ownership of stock from 
the state of Ohio, and sends them from Pennsylvania to Ohio. 

‘William R. Rose, one of the appellees in No. 440, alleges himself to 
be a citizen of Ohio and engaged in that state in the business of buying 
and selling investment securities, and particularly the stocks and bonds 
of industrial corporations, and that he has built up and maintained a 
large and profitable business and an enviable reputation. 

“The RiChard Auto Manufacturing Company, the other appellee, is 
a corporation of West Virginia, but has its principal place of business 
in Cleveland, Ohio, and has a contract to manufacture and is ready to 
manufacture automobiles under certain patents obtained by Francois 
RiChard as soon as and not until the stock of the company can be put 
upon the market and a sufficient amount realized therefrom for such 
purposes. 

“That on September 25, 1914, and prior thereto, Rose was actively 
engaged in buying and selling stocks and bonds of industrial corporations 
and investment securities in general, and particularly the stock of the 
RiChard Auto Manufacturing Company, of which company he was the 
secretary, and for which business he had unusual aptitude and was able 
to prosecute more successfully “than any other man whose services were 
available to said corporation.” 

‘That on September 25th he was arrested upon an affidavit filed by 
one H. R. Young, a subordinate and deputy of the state superintendent 
of banks and banking for the state of Ohio, under whose immediate 
direction and control he was then acting. Rose, upon being taken 
before a magistrate, waived examination and was ‘bound over to the 
grand jury’ of Cuyahoga county, which jury subsequently returned an 
indictment against him for violation of the law.” 

In these cases the court decided that, in the exercise of the police 
power, a state may by statute prohibit the dealing in stocks, bonds, 
debentures, etc. of any private or quasi public corporation, or any 
taxing subdivision of any other state, territory, province or foreign 
government, without first securing a license from a specified state officer, 
which license is obtainable only upon an application, setting forth cer- 
tain information respecting the applicant’s business and giving references 
establishing good repute; that such a statutory provision does not violate 
the 14th Amendment of the Constitution of the United States providing 
that no person shall be deprived of life, liberty or property without due 
process of law or denied the equal protection of the laws. 
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After observing that the state has power to prevent frauds and im- 
positions, that as to material products the purpose may be accomplished 
by a requirement of inherent purity, that the intangibility of securities 
makes necessary a different treatment and that the integrity of the 
securities can be assured only by the probity of the dealers in them, the 
opinion proceeds as follows with reference to the specific constitutional 
objections to the law: 

“We turn back, therefore, to consider the more specific objections to 
the law. The basis of them is, as we have seen, the power conferred 
upon the commissioner, which is asserted to be arbitrary. The objection 
is somewhat diffitult to handle. It centers in the provision that re- 
quires the commissioner, as a condition of a license, ‘to be satisfied of 
the good repute in business of such applicant and named agents,’ and 
in the power given him to revoke the license or refuse to renew it upon 
ascertaining that the licensee ‘is of bad business repute, has violated 
any provision of the act, or has engaged or is about to engage, under 
favor of such license, in illegitimate business or fraudulent transactions.’ 
It is especially objected that, as to these requirements, no standard is 
given to guide or determine the decision of the commissioner. There- 
fore, it is contended that the discretion thus vested in the commissioner 
leaves ‘room for the play and action of purely personal and arbitrary 
power.’ 

“We area little surprised that it should be implied that there is any- 
thing recondite in a business reputation or its existence as a fact which 
should require much investigation. If in special cases there may be 
controversy, those cases the statute takes care of; and adverse judgment 
by the commissioner is reviewable by the courts. § 6373-8. So also 
as to the other judgments. 

“Besides, it is certainly apparent that, if the conditions are within 
the power of the state to impose, they can only be ascertained by an 
executive officer. Reputation and character are quite tangible attri- 
butes, but there can be no legislative definition of them that can auto- 
matically attach to or identify individuals possessing them, and neces- 
sarily the aid of some executive agency must beinvoked. The conten- 
tion of appellees would take from government one of its most essential 
instrumentalities, of which the various national and state commissions 
are instances. But the contention may be answered by authority. In 
Gundling v. Chicago, 177 U. S. 183, 44 L. ed. 725, 20 Sup. Ct. Rep. 
633, an ordinance of the city of Chicago was passed on which required 
a license of dealers in cigarettes, and, as a condition of the license, that 
the applicant, if a single individual, all of the members of the firm, if 
a copartnership, and any person or persons in charge of the business, 
if a corporation, should be of good character and reputation, and the 
duty was delegated to the mayor of the city to determine the existence 
of the conditions. The ordinance was sustained. 

‘‘The discretion of the commissioner is qualified by his duty, and be- 
sides, as we have seen, the statute gives judicial review of his action. 
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Pending such review, we must accord to the commissioner a proper 
sense of duty and the presumption that the functions intrusted to him 
will be executed in the public interest, not wantonly or arbitresily to 
deny a license to or take one away from a reputable dealer.”’ 

It was contended that the Ohio law operates to deny equal protection 
of the laws because of certain discriminations made by the statute. 
The court decided, however, that the discriminations did not render 
the law invalid on constitutional grounds. The discriminations were 
enumerated by counsel for the appellees as follows: 

“Prominent among such discriminations are between the cases where 
more or less than 50 per cent of an issue of bonds is included, in the sale 
to one person; between securities which have and which have not been 
authorized by the Public Service Commission of this state; between the 
securities issued by a bank, trust company, a building and loan asso- 
ciation organized under the laws of this state and those which are not; 
between an owner who sells his securities in a single transaction and one 
who disposes of them in successive transactions; between a bank or 
trust company who sells at a commission of not more than 2 per cent 
and one which sells at a higher commission; against securities when any 
part of the proceeds to be derived from the sale are to be applied in 
payment for patents, services, good will, or for property not located in 
this state; in providing for such delays in the issuance of a license and 
in the subsequent conduct of business thereunder as to substantially 
hinder, and in many cases naturally arising, to utterly prevent sales; 
in discriminating between securities which have and which have not 
been published in regular market reports; between sales where, in a 
single transaction, the sale is for $5,000 or more; in discriminations against 
securities issued by taxing subdivisions of other states; between 
securities upon which there has and has not been a default as to princi- 
pal or interest; against securities which have not from time to time for 
six months been published in the regular market reports or the news 
columns of a daily newspaper of general circulation in the state; where 
the securities are or are not of manufacturing or transportation companies 
in the hands of bona fide purchasers prior to March Ist, 1914, where 
such companies were on that date, and shall be at the time of the pro- 
posed sale, going concerns; between cases where the information con- 
templated is or is not contained in a standard manual of information 
approved by the commissioner; where the disposal is or is not made for 
a commission of less than 1 per cent of the par value thereof by a licensee 
who is a member of a regularly organized and recognized stock exchange 
and who has an established and lawfully conducted business in this state, 
regularly open for public patronage as such; between cases in which 
the vendor proposes to sell securities for which he has and those for 
which he has not paid 90 per cent of the price at which they are to be 
sold by him; where the securities are or are not those of a common carrier 
or of a company organized under the laws of this state and engaged 
principally in the business of manufacturing, transportation, etc., and 
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the whole or a part of the property upon which such securities are 
predicated are located within this state.’ 

With reference to the contention that the law constitutes a bention 
upon interstate commerce, the court said: 

“The provisions of the law, it will be observed, apply to dispositions 
of securities within the state, and while information of those issued 
in other states and foreign countries is required to be filed (§ 6373-9), 
they are only affected by the requirement of a license of one who deals 
in them within the state. Upon their transportation into the state 
there is no impediment,—no regulation of them or interference with 
them after they get there. There is the exaction only that he who dis- 
poses of them there shall be licensed to do so, and this only that they 
may not appear in false character and impose an appearance of a value 
which they may not possess,—and this certainly is only an indirect 
burden upon them as objects of interstate commerce, if they may be 
regarded as such. It is a police regulation strictly, not affecting them 
until there is an attempt to make disposition of them within the state. 
To give them more immunity than this is to give them more immunity 
than more tangible articles are given, they having no exemption from 
regulations the purpose of which is to prevent fraud or deception. Such 
regulations affect interstate commerce in them only incidentally. 

“We might, indeed, ask, when do the designated securities cease 
migration in interstate commerce and settle to the jurisdiction of the 
state? Material things, choses in possession, pass out of interstate 
commerce when they emerge from the original package. Do choses in 
action have a longer immunity? It is to be remembered that though 
they may differ in manner of transfer, they are in the same form in the 
hands of the purchaser as they are in the hands of the seller, and in the 
hands of both as they are brought into the state. We ask again, do they 
never pass out of interstate commerce? Have they always the freedom 
of the state? Is there no point of time at which the state can expose 
the evil that they may mask? Is anything more necessary for the 
supremacy of the national power than that they be kept free when in 
actual transportation, subjected to the jurisdiction of the state only 
when they are attempted to be sold to the individual purchaser? The 
questions are pertinent, the answer to them one way or the other, of 
consequence; but we may pass them, for, regarding the securities as 
still in interstate commerce after their transportation to the state is 
ended and they have reached the hands of dealers in them, their inter- 
state character is only incidentally affected by the statute.”’ 


THE SOUTH DAKOTA LAW. 


Clarence C. Caldwell, Attorney General for South Dakota, et al, Appellants 
against 
Sioux Falls Stock Yards Company, William Morley and Harry Morley, Appellees. 


The Sioux Falls Stock Yards Company is a Colorado corporation, 
having its principal place of business in Denver and the Morleys, the 
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other appellees named above, are residents and citizens of Iowa. The 
Stock Yards Company was engaged in building a stock yard in Sioux 
Falls, S. D., and in disposing of a certain amount of its capital stock in 
order to raise capital for that purpose. The Morleys were engaged in 
buying and selling stock, especially the stock of the Stock Yards Com- 
pany, to farmers and other purchasers, such sales being necessary, as 
the Court remarked, ‘‘to complete the construction of the stock yard 
and also necessary to enable the Morleys to earn a livelihood.” For 
this they were facing prosecution. 

The South Dakota statute is summarized as follows by the Court: 

“Its purpose as declared in its title is to prevent fraud in the sale and 
disposition of stocks, bonds, or other securities sold or offered for sale 
within the state. It creates a commission, called the State Securities 
Commission, of which the appellants—except Hanson, who is prosecu- 
ting attorney of Turner County—are members. 

“Those dealing in securities—and they may be persons, corporations, 
copartnerships, companies, or associations, incorporated or unincorpor- 
ated —shall be known, it is provided, ‘as a domestic investment com- 
pany.’ Those resident of or organized in any other state, territory, 
or government shall be known ‘as a foreign investment company.’” 

“The Commission is authorized to require further information than 
that mentioned above, and to make an appraisal of the property of the 
applicant at the expense of the applicant. 

“If the Commission find from the statements filed and the reports of 
the investigations conducted by it that the securities or investment 
contracts offered for sale would, in its opinion, work a fraud upon the 
purchaser, the Commission shall disapprove of their sale and notify 
the company by registered mail of its findings and disapproval, and it 
shall be unlawful for the company to sell such securities, and they shall 
not be sold in the state. Hf, however, the proposed plan of business and 
the securities are not of that character their sale shall be approved and 
a certificate issued of permission to sell. 

“The person who is authorized to sell the securities designated in the 
act is termed a ‘‘dealer’’ in them, and he shall not sell or offer them for 
sale until he shall have filed a list of the same in the office of the Com- 
mission. The term “dealer’’, it is provided, shall not include an owner 
nor issuer of securities when the sale of them is not made in the course 
of continued and successive transactions of a similar nature, nor one who, 
in a trust capacity created by law, lawfully sells securities “impressed 
with such trust.’’ A ‘‘dealer’’ is required to furnish practically the same 
information as that required of corporations. All authorized agents of 
a ‘“‘dealer’’ or investment company shall be registered with the Commis- 
sion, and if the “‘dealer”’ be a nonresident or a corporation other than a 
domestic corporation, he shall, at the time he registers with the Com- 
mission, file with it a written duly authenticated appointment of the 
public examiner of the state as his or its agent in the state upon whom 
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process or pleadings may be served for or on behalf of the “dealer,” 
which appointment shall be irrevocable. Upon compliance with the 
terms of the act, the Commission shall issue to such ‘‘dealer’’ a license 
which shall be good until revoked by the Commission for good cause 
upon notice to the “dealer,” and after a hearing duly had. 

“There is a provision for keeping accounts, payment of fines, and 
other details, and it is provided that if, after permission has been issued 
authorizing the sale of the designated securities, it shall be made to 
appear to the Commission, from an examination of an investment 
company, that the further sale of the securities would work a fraud 
upon the purchaser, the Commission may make an order revoking the 
license of the company, and, pending the hearing, suspend the right of 
the company. 

“It is unlawful for a dealer or investment company to sell or offer 
for sale securities other than those approved by the Commission, or to 
transact business on any other plan than that set forth in the state- 
ments and papers required to be filed with the Commission; or to circu- 
late advertisements or other documents in the state differing in any way 
from the copy filed with the Commission; or until the same has been 
approved by the Commission. And no dealer shall sell or offer for sale 
securities of an investment company until such company has complied 
with the act. He may, however, if such investment company has not 
itself complied with the act, make application for a license. 

“Records of the Commission shall be public records, and they shall 
be so arranged and preserved as to facilitate their examination, except 
that the Commission may, in its discretion, withhold information rela- 
ting to the private affairs of persons or corporations when, in its judgment 
the same shall not be required for the public welfare, or any information 
relative to any matter that may be at issue in any court, unless upon 
an order of the court. Except as so provided, the Commission may 
furnish to those who may apply therefor any information regarding 
any investment company or its affairs. 

“Annual statements are required to be filed by investment companies, 
domestic or foreign, in such form and containing such information as 
the Commission may demand; and failure to do so forfeits its permit. 

“The supreme court of the state, upon petition of any person aggrieved, 
may review by certiorari any final order or determination of the Com- 
mission. The issue of the writ shall not, however, unless specifically 
ordered by the court, operate as a stay of proceedings. 

‘Violations of the act are made misdemeanors punishable by a fine of 
not more than $1,000 or imprisonment of not more than one year or 
both fine and imprisonment. And it is provided that if any section 
of the act be declared unconstitutional or unauthorized, the other sec- 
tions shall not be vacated thereby. 

“The statute of South Dakota differs in some detail from the statute 
of Ohio, but in its purpose and general provisions it is the same.” 
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In holding the statute to be constitutional, the Court rests its conclu- 
sion upon the decision in the Michigan cases. 


THE MICHIGAN LAW. 
Frank W. Merrick, John W. Haarer and Grant Fellows, Appellants, 
against 
N. W. Halsey & Company, et al, and the Weis Fibre Container Corporation, 
Appellees. 


37 Sup. Ct. Rep. 227. 

In deciding this case the Court observed that ‘“‘the statute of Michi- 
gan is the same as the statutes of South Dakota and Ohio and our 
reply to the attacks made upon it might be rested upon our discussion 
of those statutes.” 

The following excerpt quoted from the’opinion indicates the reasoning 
followed by the Court in reaching its conclusion: 

“It may be that constitutional law must have a more fixed quality 
than customary law, or, as was said by Mr. Justice Brewer, in Muller 
v. Oregon, 208 U. S. 412, 420, 52 L. ed. 551, 555, 28 Sup. Ct. Rep. 324, 
13 Ann. Cas. 957, that ‘it is the peculiar value of a written constitution 
that it places in unchanging form limitations upon legislative action.’ 
This, however, does not mean that the form is so rigid as to make govern- 
ment inadequate to the changing conditions of life, preventing its exer- 
tion except by amendments to the organic law. We may feel the dif- 
ficulties of the new applications which are invoked, the strength of the 
contentions and the arguments which support or oppose them, but our 
surest recourse is in what has been done, and in the pending case we 
have analogies if not exact examples to guide us. So guided and so 
informed, we think the statute under review is within the power of the 
state. It burdens honest business, it is true, but burdens it only that, 
under its forms, dishonest business may not be done. This manifestly 
cannot be accomplished by mere declaration; there must be conditions 
imposed and provision made for their performance. Expense may 
thereby be caused and inconvenience, but to arrest the power of the 
state by such considerations would make it impotent to discharge its 
function. It costs something to be governed.” 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further iafor- 
mation regarding any case published will be furnished on application. 


DISPUTE ABOUT STOPPING PAYMENT OF A CHECK. 


American Defense Society, Inc. v. Sherman National Bank, New York Supreme Court, Appellate 
Division, January 26; 1917. 162 N. Y. Supp. 1081. 


The plaintiff corporation carried its account in the defendant bank and arranged 
that its checks were to be signed by one officer and countersigned by another. 
Desiring to stop payment of certain checks, the plaintiff delivered a letter to 
that effect to the defendant. This letter was signed by but one officer and the 
defendant’s cashier requested that the signature of another officer be added, which 
was done. Later the plaintiff presented a second letter, stating that the checks 
had been found and cancelling the stop order. The cashier returned this letter 
because it was signed by but one officer. This letter was not redelivered to the 
bank, but was destroyed. The checks were afterwards presented and the bank 
paid them. It was held that the stop order had not been cancelled and that the 
bank was responsible for having paid the checks. 


Appeal from Trial Term, New York County. 

Action by American Defense Society, Incorporated, against the 
Sherman National Bank of New York. From a judgment for defend- 
ant entered upon a directed verdict, and from an order denying a motion 
for a new trial, plaintiff appeals. Reversed. 

Argued before CrarKeE, P. J., and McLaucuuin, Scott, PaGE, and 
Davis, JJ. 

Harry W. Newburger, of New York City, for appellant. 

Ru gers Bleecker Miller, of New York City, for respondent. 

Scott, J. The action is by a depositor in the defendant bank to 
recover the amount of three checks paid by the bank in violation, as it 
is said, of a stop-payment order. The facts are practically undisputed. 

Plaintiff maintained an account in defendant bank. By the by-laws 
of the corporation it was provided that all checks or orders for the 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §468. 
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payment of money should be signed by the treasurer and by the chair- 
man of the board of trustees. It does not appear that defendant had 
any notice or knowledge of this by-law, and it was evidently agreed 
between plaintiff and defendant that checks might be drawn by the 
secretary of the board of trustees or the executive secretary and coun- 
tersigned by the chairman of the board of trustees. The checks in 
question were drawn by one George F. Sweeney, the executive secre- 
tary, and countersigned by the chairman of the board of trustees, one 
C. S. Thompson, and no question is made as to the validity of the 
checks so drawn. They were dated, respectively, January 19, 22, and 
24, 1916, and were drawn in favor of one George Baxter. On January 
26, 1916, plaintiff sent a telegram to defendant, giving the numbers of 
the checks and the amounts for which they had been drawn, stating that 
they had been reported lost, and stopping payment upon them, and on 
the same date wrote a letter to defendant, repeating and confirming 
the telegram. This letter was presented to defendant by George F. 
Sweeney, the executive secretary, by whom alone it was signed. The 
assistant cashier of defendant, noticing that the letter contained only 
one signature, requested that a second signature be added, whereupon 
Mr. Sweeney took the letter away, procured it to be signed by Mr. 
Thompson, the chairman of the board of trustees, and redelivered it 
to defendant. Up to that time the checks had not been paid. On the 
following day, January 27th, a Mr. Parry, who was connected in busi- 
ness with the payee named in the checks, presented to defendant a 
second letter on the letterhead of plaintiff and signed only by Mr. 
Sweeney the executive secretary, stating that the checks had been 
found, and canceling the stop-payment order. Again the assistant cash- 
ier called attention to the fact that the letter contained only one sig- 
nature, and expressed the opinion that it should be signed by two 
officers of plaintiff. Thereupon Mr. Parry took the letter back to Mr. 
Sweeney, the executive secretary, to obtain the counter signature of 
the chairman of the board of trustees. Upon considerat on and for 
reasons satisfactory to himself the chairman concluded that he would 
not sign the letter, and ordered it to be destroyed. Neither this letter, 
nor any other, canceling the stop-payment order, was ever thereafter 
presented to defendant, which, notwithstanding this fact, paid the 
checks to the payee named therein or his indorsee. 

It is well settled that a bank check is a mere order upon the bank 
to pay a sum of money out of the depositor’s funds, and that it is sub- 
ject to revocation by the drawer at any time before payment, and 
that if the bank pays after notice of revocation, it will be held to have 
made payment out of its own funds, and not out of those of the de. 
positor. 

In the present case there is no doubt that the defendant, before it 
paid the checks, had received ample and specific notice of revocation, 
and the only question is whether or not that revocation had been effec- 
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tually withdrawn and canceled. Whether or not the letter canceling 
the stop-payment order, if it had been accepted by the defendant as 
sufficient, would or would not have been legally ineffectual because 
signed by only one officer of plaintiff is a question which we are not 
called upon to decide, for defendant itself refused to recognize it as 
sufficient, and expressly requested that it should be signed by two offi- 
cers, and sent it back that it might be so signed. After this action the 
plaintiff was quite justified in believing that defendant would consider 
the stop-payment order in full effect, until a withdrawal or cancella- 
tion was presented to it containing the two signatures which it had 
required. The fact that the cancellation notice was not returned to 
defendant should have been sufficient notice to it that the stop-payment 
order remained in full force and effect, and after the return of the 
second letter because in defendant's opinion it lacked the proper signa- 
tures it was rendered unnecessary for plaintiff to notify defendant that 
the stop-payment order was to continue in force. 

Under the circumstances we are of opinion that the payment of the 
checks by defendant was unwarranted, and that plaintiff is entitled to 
recover the amount paid with interest. 

The judgment and order appealed from are therefore reversed, and 
judgment directed in favor of plaintiff, with costs in this court and the 
court below. Findings may be submitted and settled on notice. All 
concur. 


INDORSERS NOT DISCHARGED BY EXTENSION 
OF TIME. 


Brosemer v. Brosemer, New York Supreme Court, January 31, 1917. 162 N. Y. Supp. 1067. 


Upon the maturity of a note made by a corporation and indorsed by the de- 
fendant stockholders, the payee bank protested it and sold it to the plaintiff, 
who paid half the purchase price then and agreed to pay the balance in two months. 
It was held that this extension of time did not discharge the indorsers under the 
Negotiable Instruments Law, since the agreement was made with a person other 
than the principal debtor, that is the maker. 


Action by Sophie C. Brosemer against Sophia Brosemer and others, 
impleaded with L. Brosemer Brewing Company, Albert E. Brosemer 
and John F. Brosemer. Judgment for plaintiff. 

P. W. Cullinan, of Oswego, for plaintiff. 

Barnes & Mournighan, of Oswego, for defendants Sophia Brosemer, 
Emma Mongin and Caroline F. Brosemer. 

Husss, J. In September, 1909, the Second National Bank of Oswego, 
N. Y., loaned to the L. Brosemer Brewing Company $10,000 upon 
its unindorsed note. The loan was renewed from time to time upon 
the same kind of a note. The L. Brosemer Brewing Company was 


NOTE.—For other similar decisions see Banking Law Journal and Digest §240. 
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a domestic corporation, and all of its stock was owned by members 
of the Brosemer family, five brothers and sisters. Each owned 
one-fifth of the stock. The time came when the bank became dis- 
satisfied with the loan, and refused to renew it unless the five stock- 
holders of the company would indorse the note. This was done, and 
the bank carried the loan for some time, secured by a note indorsed 
by the five stockholders of the company. On June 27, 1913, the said 
company delivered to the bank its note ‘for $10,000, dated that day, 
and payable three months from date, indorsed by the said five stock- 
holders, the defendants in this action. This note was given to take 
up a prior one for the same amount and indorsed by the same parties. 
The note was not paid when due on September 29, 1913, and it was 
duly protested. The bank refused to renew the note, and insisted that 
it be paid. At the time the last note became due the plaintiff, who 
is the wife of John F. Brosemer, one of the defendants, had an inter- 
view with the three defendants who are defending herein, Sophia and 
Caroline F. Brosemer and Emma Mongin, in which it was understood 
and agreed that the plaintiff should purchase the note from the bank. 
The plaintiff thereafter entered into a written agreement with the bank 
to purchase said note. That agreement with the bank was dated 
December 1, 1913, and it acknowledged the receipt from the plaintiff 
of $5,000 in part payment of said note, and recited as follows: 


“The balance of the purchase price of said note is to be paid in two 
months from the date hereof according to the tenor of a certain promis- 
sory note in writing, bearing date this day, made by said Sophie C. 
Brosemer, payable two months after date to the order of John F. 
Brosemer, at the Second National Bank, Oswego, N. Y., and indorsed 
by him. * * * That said bank may retain said note so sold to 
Sophie C. Brosemer as collateral security for the payment of said note 
of five thousand dollars ($5,000) made by Sophie C. Brosemer.”’ 


Thereafter the plaintiff paid her $5,000 note to the bank, and took 
up and became the sole owner and holder of the $10,000 note given 
to the bank by the brewing company and indorsed by the defendants. 
Later she commenced this action upon said note against the brew- 
ing company and the indorsers thereon. The three defendants de- 
fending herein set up in their answer, and contended upon the trial 
that they were accommodation indorsers upon said note, and that 
they had been released from liability thereon by reason of a binding 
extension agreement made by plaintiff, whereby the time of payment 
of said note was extended without reserving the right of recourse against 
said defendants. 

The extension agreement relied upon by the defendants is the agree- 
ment entered into between the plaintiff and the Second National Bank 
at the time of the purchase of said note by plaintiff from said bank, 
and hereinbefore referred to. 

The plaintiff contends that the defendants were in fact makers of 
the note in question, and therefore primarily liable thereon, although 
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they were in form indorsers, and were treated as such by the bank. 
I have found, however, that defendants were not makers of said note, 
but indorsers. By the agreement between the plaintiff and the Second 
National Bank, the bank sold the note to plaintiff upon her paying 
$5,000 in cash and giving her note for $5,000, payable in two months, 
and leaving the note in question with the bank as collateral. The 
agreement reads: 

“That said bank may retain said note so sold to Sophie C. Brosemer 


as collateral security for the payment of said note of five thousand 
dollars ($5,000) made by Sophie C. Brosemer.”’ 


Under this agreement, the bank held said note as collateral security 
to the note of $5,000 given by the plaintiff, up to the time when plain- 
tiff paid her $5,000 note and took the note in question. 

During the period that the bank held the note as collateral, it was 
in a position, at any time, to accept payment or to bring an action 
thereon if requested by defendants so to do. Crawford’s Annotated 
Negotiable Instruments Law, §§ 53, 90, and notes. 8 Corpus Juris, 
600. Assuming, however, that there was an agreement between the 
plaintiff, and the bank to extend the time of payment of the note in 
question, such an agreement would not have the effect of releasing 
the indorsers on the note. 

Defendants contend that the agreement between the plaintiff and 
the bank released the defendants, who were, as they say, secondarily 
liable as indorsers, because of section 201 of the Negotiable Instru- 
ments Law, which reads as follows: 


“‘A person secondarily liable on the instrument is discharged: * * * 
6. By any agreement binding upon the holder to extend the time of 
payment or to postpone the holder’s right to enforce the instrument, 
unless the right of recourse against such party is expressly reserved.” 


Prior to the enactment of the Negotiable Instruments Law, the rule 
of law which defendants invoke was usually stated substantially as follows: 


“If a creditor or obligee, by a valid and binding agreement, without 
the assent of a surety, gives further time for payment or performance 
to the principal debtor, the surety will be discharged.”’ 32 Cyc. 191. 

In the case of National Park Bank v. Koehler, 204 N. Y. at page 
178, 97 N. E. at page 468, Judge Gray wrote: 

“The existence of the general rule is not in dispute, if there has been 
an agreement by the creditor with the principal debtor, which extends 
the time of payment of the debt, without the consent of the surety, or 
indorser, the latter is discharged.”’ 


As stated by Judge Gray, the rule that applies to a surety applies 
also to an indorser. Brandt on Suretyship (3rd Ed.) § 3. 

It will be noted that subdivision 6, of § 201, of the Negotiable In- 
struments Law does not use the words “Principal debtor,’’ or their 
equivalent, the wording being, “by any agreement binding upon the 
holder to extend the time of payment.’’ Does that mean by any agree- 
ment binding upon the holder made with a stranger to the instrument, 
or must the binding agreement be made with the principal debtor? 
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The question does not seem to have been passed upon since the enact- 
ment of the statute in question or of similar statutes in other states. 

It seemed to be well settled prior to the enactment of the Negotiable 
Instruments Law that an agreement between the holder of the instru- 
ment and a third person would not release the surety or indorser. The 
general rule, practically as above stated, has often been stated by the 
courts of this state, but the exact question does not seem to have ever 
been passed upon in any reported case in this state. 

In Fraser v. Jordan, 8 Ellis & Blackburn, 303 Queens Bench, 1858, 
the plea stated that the holder entered into a valid binding agreement 
with a stranger to extend the time of payment, thereby releasing the 
surety. Coldridge, J., after stating that a binding agreement between 
the holder and principal released the surety, said: 


“We think the doctrine ought not to be extended to the case of a 
contract with a stranger. The principal debtor, having given no con- 
sideration for the promise, has no ground to complain of a breach of it, 
and cannot say that faith has been broken with him. There is no pri- 
vity of contract with him; and we see nothing on which any right, either 
in law or in equity (see Lord Abinger’s 5 M. & W. 253, 254), for him to 
insist on such a contract, can be founded. The stranger may have some 
private reason of his own to wish for some indulgence to be shown, and 
if he has given a good consideration, may be entitled to damages, nomi- 
nal, or large or small, according to any legal interest he may. have; but 
surely he is the only person to take advantage of his contract. No 
such doctrine as that there can be a discharge, in such case, arising 
from a contract with a stranger, has ever yet been established. In all 
the text-books which were cited, the rule is laid down as to a binding 
contract with the acceptor or principal debtor.” 


The plea was held to be bad. This case has been followed in Eng- 
land. Clark v. Birley, 41 Ch. Div. 422, North, J., at 434 (1889); The 
Laws of England, vol. 15, p. 553. The same has been held in the fol- 
lowing cases in our own country: Herbert v. Servin, 41 N. J. Law, 225; 
Parker v. Taylor, 3 Neb. Unof. 318, 91 N. W. 537; Cheek et al. v. 
Glass, 3 Ind. 286; Wright v. Independent Nat. Bank, 96 Va. 728, 32 S. 
E. 459, 70 Am. St. Rep. 889. 

See, also, the following authorities where the rule is stated: 8 Corpus 
Juris, 429; Childs’ Suretyship & Guaranty, § 108; 32 Cyc. 198; Norton 
on Bills and Notes (3d Ed.) p. 307. 

It would seem that the reasoning of the court in the case of Fraser 
v. Jordan, which has for so many years been uniformly followed, is 
just as applicable to the construction of the statute in question as it 
was as a statement of the common law, when written. 

It would seem that the words of the statute, “agreement -binding 
upon the holder,’’ should be construed to mean an agreement binding 
upon the holder made with the principal debtor. 

By a valid agreement to give time is meant an agreement for the 
breach of which the maker or the acceptor has a remedy, either at law 
or in equity. Veazie v. Carr, 3 Allen (Mass.) 14. 
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It has been said that the statute in question should be regarded 
simply as a codification of the common law. Chemical National Bank v. 
Kellogg, 183 N. Y. at page 98, 75 N. E. at page 1103, 2 L. R. A. (N. 
S.) 299, 111 Am St. Rep. 717, 5 Ann. Cas. 158. 

In the case of National Bank of Mechanicsburg v. Graham, 246 Pa. 
256, 92 Atl. 198, the court, in writing of the provision in the Negotiable 
Instruments Law of Pennsylvania (Act May 16, 1901 [P. L. 194] § 
120), which reads the same as the New York statute, said: “This was 
simply declaratory of the existing law.” 

It is undoubtedly true that the words of the statute are to be given 
their natural and common meaning, and when the meaning is clear 
and free from doubt, it should be enforced, regardless of the holdings 
of the courts prior to its enactment. Where there is doubt, however, 
and the meaning contended for is contrary to all former decisions and 
entirely without support in the law as it stood before the enactment, 
then the law as it stood before the enactment becomes a valuable guide 
in finding the true meaning of the statute. 

Judgment for the plaintiff. 


LIABILITY OF BANK “GUARANTEEING” AMOUNT 
DUE SHIPPER ON DRAFT ATTACHED TO 
BILL OF LADING. 


Bank of Omega v. Wingo etc. Shoe Co., Court of Appeals of Georgia, January 23,1917. 91 S. E 
Rep. 261. 


Neither the cashier nor any official or set of officials of a bank has authority 
to create a valid debt whereby it shall guarantee the payment of the obligation 
of another, or become surety thereon soley for the benefit of the debtor. This is 
true independently of any question as to the scope of authority of any such agent, 
for the reason that such an attempt on the part of the bank itself would be ultra 
vires, illegal, and void. 

Where a bank, holding for collection a draft with bill of lading attached, 
notifies the drawer, through its cashier, that it has sufficient collateral in its pos- 
session to pay the draft, and guarantees the payment thereof by a fixed day, and 
the bank has authority from the drawee to make such application, and where, 
on the faith of the representation thus made, the drawer no longer looks to the 
drawee for the payment of the obligation, but consents to the delivery of the bill 
of lading, and thereafter relies solely upon the bank for payment, such conduct 
on the part of the bank, despite its use of the word ‘“‘guarantee,’’ constitutes an 
original, and not a collateral undertaking, within the scope of its general business, 
and is enforceable as such. 


Error from City Court of Tifton; R. Eve, Judge. 

Action by the Wingo, Ellet & Crump Shoe Company against the 
Bank of Omega. Demurrer to the petition as amended overruled, 
and defendant excepts and brings error. Affirmed. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §73. 
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The Wingo, Ellet & Crump Shoe Company sued the Bank of Omega, 
alleging an indebtedness in the principal sum of $360. The ground 
of complaint, as set out in the petition, is substantially as follows: 
In October, 1915, M. J. Mitcham, who was engaged in the mercantile 
business in the town of Omega, purchased from plaintiff certain mer- 
chandise for the sum of $362.20, which was shipped, with the bill of 
lading attached to a sight draft, drawn through the Bank of Ome- 
ga. Mitcham failed to pay this draft, and while it, with the bill of 
lading attached, was being held by the bank, Ragsdale, its duly author- 
ized agent and cashier, wrote a letter to the shippers as follows: 


“Bank of Omega. Deposits Insured.” 

“Omega, Ga. 
“Wingo, Ellet & Crump Shoe Co., Richmond, Va.—Gentlemen: 
With reference to your invoice to W. C. Mitcham of this place to the 
amount of approximately $360.00 will say that they offer good security 
for a loan sufficient to take this up but owing to the fact that we are 
carrying a great deal of cotton at this time we are not in position to 
make them the loan, but we are willing to guarantee the payment of 
this amount by the 5th day of January, 1916. We have the security 
in our possession and hereby guarantee the payment of the amount of 

$360.00 by the fifth day of January, 1916. 

“Yours very truly, 

“(Signed] H. E. Ragsdale, Cashier.” 


It was alleged that when the said bank did thereby assume said 
indebtedness, the plaintiff no longer looked to Mitcham for the payment 
thereof, but authorized the said bank to deliver said bill of lading, and 
thereafter looked solely to the bank on its obligation as an original 
undertaking. The plaintiff further shows, by its amended petition, 
that the representations as to the collateral held by the bank referred 
to in the said letter pertained to facts peculiarly within the knowledge 
of the defendant, and that the said bank had the right and the express 
authority from Mitcham to apply the money of the loan on said col- 
lateral to the indebtedness owing the plaintiff. 

The defendant filed a general and a special demurrer to the petition, 
contending that the letter of the bank cashier was nothing more than 
an ultra vires undertaking to guarantee the payment of the account 
owing Mitcham, and for which the bank could in no wise be held liable, 
and further contended that, even were it an attempt on the part of 
the bank, through its cashier, to obligate itself to pay for this mer- 
chandise as an original undertaking, the bank could not be bound 
therefor, because no authority existed on the part of the cashier to bind 
the bank with such an obligation. 

The court overruled the demurrers, and it is to this judgment that 
the plaintiff in error excepts. 

R. D. Smith, of Tifton, for plaintiff in error. J. S. Ridgill and S. F. 
Mitchell, both of Tifton, for defendant in error. 

JENKINS, J. (after stating the facts as above). The rule announced 
in the first headnote is a well-recognized principle, supported by abund- 
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ant authority in this and other jurisdictions. See First National Bank 
of Tallapoosa et al. v. Monroe et al., 135 Ga. 614, 69 S. E. 1123, 32 L. 
R. A. (N.S.) 550; 1 Bolles on Law of Banking, § 25; Mc Gee on Banks 
and Banking, § 248; Bolles National Bank Act, Annotated (4th Ed.) 
40, § 10. 

Despite the fact that the cashier of the bank in his letter to the plain- 
tiff agreed to ‘‘guarantee’’ the payment of the obligation, we think 
the legal effect of the fact of the case as alleged is to make out an orig- 
inal undertaking on its part, and the use of the word indicated must 
be treated as merely an inaccuracy of statement, inconsistent with the 
general purport of the bank’s act and intent. A contract of surety- 
ship exists where one pledges his credit for the benefit of another, and 
is distinguished from that of guaranty in that in the latter form of 
obligation the consideration is a benefit flowing to the guarantor. In 
either of such contracts, however, the person assuming the obligation 
of another must pledge his credit therefor. The contentions of the 
petition in this case, fairly construed, show that the bank had agreed 
to extend a loan to Mitcham in order that the obligation in question 
might be discharged, and that, in pursuance of that purpose, it had 
actually taken into its possession and held for its protection as security 
certain collateral belonging to Mitcham. The only conditions of the 
loan was that the money would not need to be actually furnished until 
a later date, named in the letter to plaintiff. It is alleged that Mitcham 
had agreed that the proceeds of the agreed loan should be applied by 
the bank to the payment of plaintiff's debt. Thus, when the bank, 
by its agreement with the plaintiff, acted on by it, assumed, or, as called 
by the cashier, “guaranteed,” the payment of this obligation, and there- 
by became liable therefor, the securities of Mitcham in the hands of 
the bank became subject to the purpose agreed on, and Mitcham him- 
self had then no power to withdraw the same or apply the proceeds of 
such loan to any other purpose. 

Counsel for the plaintiff in error, in his admirable brief and argument 
before this court, himself makes use of the statement, which, of course, 
is not subject to question, that the cashier might have extended a loan 
to Mitcham for the purpose of discharging his obligation to the plaintiff. 
Then, since the allegations of the petition show that such a loan 
had in effect been made, and the securities therefor actually placed in 
the hands of the bank, to be held by it for the purpose named, it 
follows that the promise of the bank was one wherein it simply agreed 
the plaintiff, by Mitcham’s permission, to apply to the plaintiff's debt 
the funds of Mitcham so held by it. In so doing it in no wise pledged 
its own credit, nor in any way became liable for any possible default 
of him who had been the original debtor. Thus it is that, since no 
pledge of the bank’s credit is involved, an essential element to a contract 
of guaranty is lacking; and, as the promise of the bank is founded on 
a good consideration to the bank by reason of its loan to Mitcham 
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and by reason of the surrender by plaintiff of its bill of lading, we think 
its promise an original, and not a collateral one. 

It is contended, however, by the defendant bank, that even had its 
cashier attempted to obligate it to the plaintiff as an original undertak- 
ing, and not as a guarantor, the same rule of nonliability would apply, 
because of the want of authority by the cashier to enter into such a 
contract. It is maintained that such an undertaking on the part of 
the cashier would be wholly beyond the scope of his authority, and, 
if so, the principal would not be bound by any such act of its agent. 
Dismissing now the question of acts which are ultra vires, and there- 
fore illegal for the bank itself to perform, we can see no reason why 
we should hold that the executive officer of a bank could not act for it 
in arranging a loan to one of its customers, and, by his authority, agree- 
ing with another to pay over to it the proceeds thereof. Indeed our 
Supreme Court, in the case of Bullard Bros. v. Bank of Madison, 121 
Ga. 527, 49 S. E. 615, seems to hold, at least by clear implication, that 
such an act would be neither illegal on the part of the bank nor unau- 
thorized on the part of its cashier as the agent thereof. The principle 
announced in that case is as follows: 

“A promise by the cashier of a bank, made without consideration to 
the drawer of a draft, to pay the same out of funds of a customer on 
whom the draft is drawn and who has been credited with the proceeds 
of negotiable paper which he as owner transferred to the bank, is not 
enforceable against the bank, unless the customer assents that the bank 
shall make such an application of the funds so placed to his credit.”’ 


This court is inclined to think that, even if the facts as alleged in 
the petition were to be so construed as to set up a contract in the nature 
of a guaranty on the part of the bank, there would be ground for hold- 
ing it liable to the plaintiff in the present suit. While it is true that a 
bank can never be permitted to render itself liable under a contract 
of suretyship, whereby it would seek to pledge its credit for the benefit 
of another still, as already indicated, a contract of guaranty differs from 
that of surety, in that the consideration in the latter case is a benefit 
flowing to the guarantor. And while it should be the settled policy 
of our courts to scan closely all contracts entered into by a bank, whereby 
it may seek in any way or for any purpose to become responsible for 
the obligation of another, still in the case of First National Bank v. 
Monroe, supra, the Supreme Court limited its ruling upon the prohi- 
bition of a guaranty to those cases in which the bank undertakes to do 
so solely for the benefit of another. Bearing constantly in mind that 
in the present case the defendant bank in effect holds funds belonging 
to Mitcham under an agreement with him, and that they are to be used 
in extinguishment of the plaintiff's debt, we think that the reasoning 
of the Supreme Court of the United States in the case of Citizens’ 
Central National Bank of New York v. Appleton, 216 U. S. 196, 30 
Sup. Ct. 364, 54 L. Ed. 443, is pertinent to the case at bar. In that 
case the court spoke as follows: 
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“The plaintiff in error insists that the guaranty given by the Central 
National Bank to the Cooper Exchange Bank was beyond its power, 
was in violation of the national banking act, and therefore could not 
be made the foundation of an action against the guarantor bank. But 
this action need not be regarded as one on the written contract of guaran- 
ty, but as based on an implied contract between the Cooper Exchange 
Bank and the Central National Bank, whereby the latter * * 
came under a duty to account to the former for the $10,000 of the 
$12,000 actually paid to Samuels at its request and on its guaranty. 
The law would be very impotent to do justice if it could not, under 
these circumstances and without violating * * * legal principles, 
compel the Central National Bank to recognize and discharge that duty. 
Samuels owed the Central National Bank $10,000 and with knowledge, 
perhaps, of his financial condition, he was put forward by that bank 
to obtain $12,000 from the Cooper Exchange Bank so that it could 
get $10,000 out of that sum, for its own use. The circumstances show 
that the latter bank would not have loaned the money to Samuels 
except at the request and on the guaranty of the Central National 
Bank. * * * In short, the Central National Bank, by means of 
the device mentioned, got $10,000 of the money of the Cooper Exchange 
Bank for its own use, and having used it for its own benefit, it now seeks 
to avoid liability therefor, upon the ground that it was not allowed 
by the law of its creation to execute the guaranty in question. We 
know of no adjudged case that stands in the way of relief being granted 
as asked by the plaintiff. * * * Whatever may be said as to the 
validity of the written guaranty now alleged to be illegal, the judgment 
can be supported as based wholly on the implied contract, which made 
it the duty of the Central National Bank, under the facts disclosed, 
to account to the Cooper Exchange Bank for the money obtained from 
the latter in execution of the agreement made by the former with the 
borrower.” 


The ruling of this court in the present case, however, is based upon 
the principles announced in the headnotes thereof; and, for the reasons 
therein stated, the judgment of the court below overruling the demurrer 
is affirmed. 

Broy gs, P. J., and BLoopwortn, J., concur. 


BANK TAKING ASSIGNMENT OF CONTRACT FOR 
SALE OF LAND MUST RECORD IT. 


Bailey State Bank v. Heinse, Supreme Court of Iowa, January 15,1917. 160 N. W. Rep. 903. 


. 


The owner of real estate, having contracted to sell it, assigned his rights there- 
under to the plaintiff bank as collateral for a note. The bank neglected to record 
the assignment. Under the statutes of Iowa it was held that the rights of a sub- 
sequent purchaser, who had no notice of the assignment to the bank, took pre- 
cedence over the rights of the bank. 


Appeal from District Court, Ida County; M. E. Hutchinson, Judge. 
Judgment for the defendant in the court below. Opinion states 
the facts. Affirmed. 


Earl Edmunds, of Correctionville, for appellant. Johnston Bros., 
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of Ida Grove, for appellees Heinse and Hedrick. Griffin & Page, of 
Sioux City, for appellee Lessenich. 

Gaynor, C. J. On the 7th day of September, 1911, Otto Heinse, 
one of the defendants, and L. C. Lessenich, the other defendant, en- 
tered into a written agreement for the sale of certain lands owned by 
Heinse, by the terms of which the said Heinse sold and agreed to deliver 
to Lessenich a deed to the premises covered by the contract, on the Ist 
day of March, 1912. The consideration named in the contract was 
$18,400. This contract was duly acknowledged and recorded on the 3rd 
day of October, 1913. At the time of the making of said contract, 
Lessenich turned over to Heinse an automobile valued at $4,000, and 
agreed to pay $2,500 by March 1, 1912, and assumed a mortgage indebted- 
ness against the land. It further appears that on December 13, 1912, 
Heinse was indebted to the plaintiff bank in the sum of $2,407.08, with 
interest, evidenced by a promissory note; that on the 2d day of January, 
1913, to secure an extension of the note and to secure the same, 
Heinse assigned his interest in said contract with Lessenich to the plain- 
tiff bank, and guaranteed that there was due at that time on said con- 
tract the sum of $2,500 with interest; that, at the time this assign- 
ment was made, Hedrick and Lessenich were engaged in litigation over 
this contract, Lessenich claiming a right to rescind. This assignment 
was neither acknowledged nor recorded. 

On May 6, 1913, Otto Heinse and wife executed and delivered to 
the defendant Hedrick a special warranty deed for the land covered 
by the Lessenich contract, in substance as follows: 


‘In consideration of $2,580.00 in hand paid by D. H. Hedrick, we do 
hereby sell and convey unto said Hedrick and to his heirs and assigns 
the following described premises.’’ Here follows a description of the 
property in controversy. “And we do hereby covenant with the said 
Hedrick to warrant and defend the said premises only against the claims 
of all persons claiming by, through or under us, except as against taxes 
and purchasers at tax sales. And the grantor aforesaid hereby relin- 
quishes all contingent rights, including the right of dower, which they, 
or either of them, may have in said land.”’ 


This deed was duly acknowledged and filed for record on the 14th 
day of June, 1913. 

The controversy here is between the Bailey State Bank, claiming 
under their assignment of the Lessenich contract, and Hedrick, claim- 
ing under this deed. The court found in favor of Hedrick. Neither 
party had ever been in the possession of the land. At the time Hedrick 
took his deed from Heinse, he had no notice of the assignment of the 
Lessenich contract to the plaintiff. He had no notice that Heinse 
had parted with any interest in the land except as evidenced by the 
Lessenich contract. Whatever right the bank has in the land must 
be worked out through the Lessenich contract. The suit brought by 
Lessenich to rescind the contract was abandoned. So far as this record 
now stands, Lessenich’s rights are measured by his contract with Heinse. 
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All the rights that plaintiff succeeded to by the assignment were the 
rights of Heinse in his contract with Lessenich. 

Much learning has been expended in an effort to determine what 
Lessenich’s rights were in the land at the time this assignment was made. 
The contract was never set aside. The Lessenich contract was in full 
force at the time this case was tried, and whatever rights Lessenich 
had under the contract were in full force, and whatever rights were 
conferred upon his grantor in the contract, nothing further appearing, 
passed to the assignee, the plaintiff in this case. Nothing further ap- 
pearing, plaintiff in this case, as between him and Heinse, took the 
place of Heinse under the contract. 

The trouble, however, with plaintiff's contention, is that the assign- 
ment of the Lessenich contract to the plaintiff was never placed on 
record, and Hedrick, at the time he took his deed, had no notice or knowl- 
edge that Heinse had assigned his interest in the contract to the plaintiff. 
So it is immaterial, so far as this controversy is concerned, whether 
Lessenich had a right to rescind the contract or not. He brought his 
action to rescind, and the action was dismissed. He never did, in fact, 
rescind the contract. Heinse never agreed to any rescission, and it 
is not shown that Lessenich had any right to rescind. It takes two 
parties to make a rescission. There must be a meeting of the minds. 
But, however that may be, the Lessenich contract was never in fact 
rescinded. Plaintiff is claiming under it as the assignee of Heinse, and 
he must stand or fall upon that’ contract, and the rights acquired by 
his assignment. Hedrick stands upon his deed. 

The only question is whether Hedrick had notice of this assignment, 
and of the plaintiff's rights acquired under the assignment, at the time 
he took his deed. Section 2925 of the Code of 1897 provides: 


“No instrument affecting real estate is of any validity against sub- 
sequent purchasers for a valuable consideration, without notice, unless 
recorded in the office of the recorder of the county in which the same 
lies.”’ 


As plaintiff's assignment was not recorded, and as the record dis- 
closes that Hedrick had no notice of plaintiff's claim as between Hedrick 
and the plaintiff, Hedrick’s claim must take precedence, and the court 
so held. In this we think the court was right and is affirmed. 

Affirmed. 

Lapp, Evans, and SALINGER, JJ., concur. 


RUBBER STAMP INDORSEMENT. 


American Union Trust Co. v. Never Break Range Company, St. Louis, Mo., Court of Appeals, January 
16, 1917. 190 S. W. Rep. 1045. 


An indorsement made by a rubber stamp is a valid ‘‘written indorsement”’ 
and sufficient to transfer title. 


Appeal from St. Louis Circuit Court; Daniel D. Fisher, Judge. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §235. 
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Action by the American Union Trust Company against the Never 
Break Range Company. From judgment for plaintiff, defendant ap- 
peals. Affirmed. 

Connett & Currie and O’Hallaron & Lowenhaupt, all of St. Louis, 
for appellant. Elijah Robinson, of Kansas City, and Collins, Barker 
& Britton, C. E. Kimball, Jr., and C. K. Rowland, all of St. Louis, for 
respondent. 

REYNOLDs, P. J. Action upon a note executed by the Never Break 
Range Company, payable to its own order, the note dated May Ist, 
1911, due six months after date, with interest from date at the rate of 
six per cent per annum. The name of the maker, Never Break Range 
Company, was imprinted in the body of the note with a stamp bearing 
that name and at the foot of the note and apparently with same stamp 
is stamped the name, “Never Break Range Co.,’’ and written below 
this with a pen, “W. L. Culver, Prest.’’ With the same stamp, appar- 
ently, and on the back of the note, isstampedthename, “Never Break 
Range Co.”’ No individual or official signature, however, follows this. 

* * * * * 

That this indorsement was not “in writing’’ in the literal sense of the 
word “writing’’ is entirely immaterial. It has been many times held 
that affixing a rubber stamp to an instrument is sufficient in law to 
fulfill the requirement that the indorsement or the name must be written 
or in writing, if the stamp is affixed with the intent of using it as an 
indorsement. For illustration, see Horner v. Missouri Pac. Ry. Co., 
70 Mo. App. 285, 291. In that case our court said: 


“The word ‘writing,’ in law, not only means words traced with a 
pen or stamped, but printed or engraved or made legible by any other 
device.”” citing Henshaw v. Foster, 9 Pick. (Mass.) 312. 


In that case the Supreme Judicial Court of Massachusetts had before 
it the question as to whether a certain ballot, which had been tendered 
by a voter at an election, conformed with the Constitution of that state 
(chapter 1, § 3, art. 3), which provided: “Every member of the House 
of Representatives shall be chosen by written votes.” The elector had 
tendered a printed ballot, as it appears, and the court held that this 
was sufficient compliance with the constitutional requirement that the 
ballot or vote should be written. 

Section 2783, Revised Statutes 1909, part of our statute generally 
referred to as the statute of frauds and perjuries, provides that no action 
shall be brought, in certain cases named unless the agreement upon 
which the action shall be brought or some memorandum or note there- 
of, shall be in writing and signed by the party to be charged or some other 
person by him thereto lawfully authorized.”” This is substantially the 
English statute of frauds (29 Car. II, c. 3). Construing this, it has 
been held that a printed or stamped name is a sufficient signature, if 
adopted or intended as such. 20 Cyc. p. 275, subd. 3, and authorities 
there cited under note to that subdivision. 
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Our Negotiable Instrument Act, however, section 10,160, Revised 
Statutes 1909, puts this question beyond debate, for it is there enacted 
that unless the context otherwise requires, “ ‘Written,’ includes printed, 
and ‘writing’ includes print.”” All the elaborate argument by the learned 
counsel for appellant, therefore, that this was not a written indorsement 
as required by the law, is without merit, and whether this stamped 
name of the defendant on the back of the note constituted an indorse- 
ment by defendant depended upon the evidence as to the acts of the 
defendant in connection with placing its stamped name on the back of 
this note and subsequently so handling the note as to put it into cir- 
culation. That it did so, that it ratified its stamped name on the back 
of this note as its act, there is substantial evidence. Under substantial 
evidence in the case, to the effect that this endorsement by stamp 
had been ratified by defendant’s proper officers, its effect, under 
section 9980, Revised Statutes 1909, it being an indorsement in blank, 
is to make the instrument payable to bearer. 

Learned counsel for appellant argue with great earnestness that this 
note never became negotiable paper, and was never negotiated, as 
negotiable paper is defined in section 10,001, Revised Statutes 1909. 
But if it was indorsed with a stamp and that stamp held out to be put 
there as the act of the defendant and as an indorsement, and there 
was substantial evidence to that effect, then the note was negotiated 
when passed over by defendant to a third party, if that was done. 

We rule this first point against appellant. 

The judgment of the circuit court should be and is affirmed. 


BANK ALLOWED TO RECOVER ON ALTERED NOTE. 


Public Bank of New York City v. Knox-Burchard Mercantile Co., Supreme Court of Minnesota, 
December 22, 1916. 160 N. W. Rep. 667. 


G. C. Knox and S. J. Burchard executed a note payable to the order of “‘our- 
selves” by signing their individual names upon the face of the note and indorsing 
their individual names upon the back thereof. Subsequently it was altered so 
that it purported to be executed by the Knox-Burchard Mercantile Company, 
and to be indorsed by that company and by Knox, Burchard, and others indi- 
vidually; and thereafter was negotiated to plaintiff, a holder in due course. The 
Negotiable Instruments Act provides, ‘‘when an instrument has been materially 
altered and is in the hands of a holder in due course, not a party to the alteration, 
he may enforce payment thereof according to its original tenor.’’ By virtue of 
this statute Burchard is liable upon the note according to its original tenor, not- 
withstanding the alteration. 


Appeal from District Court, Ramsey County; Hascal R. Brill, Judge. 

Action by the Public Bank of New York City against the Knox- 
Burchard Mercantile Company and another. From an order denying 
new trial to defendant Burchard, he appeals. Affirmed. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §41. 
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O’Brien, Young & Stone, of St. Paul, for appellant. Cobb, Wheel- 
wright & Dille, of Minneapolis, and Eugene Bryan, of St. Paul, for 
respondent. 

Taytor, C. Plaintiff brought suit upon a promissory note for the 
sum of $7,500 and recovered a verdict against the defendants, Knox- 
Burchard Mercantile Company and S. J. Burchard. The trial court 
granted a new trial to defendant company, but denied a new trial to 
defendant Burchard. He appealed. 

The Knox-Burchard Mercantile Company is a Minnesota corporation 
which was engaged in the wholesale mercantile business in the city of 
St. Paul until it went into the hands of a receiver. G. C. Knox, A. M. 
Knox and S. J. Burchard were respectively the president, vice president 
and secretary of the company and constituted its board of directors. 
G. C. Knox and S. J. Burchard were the active members of the company 
and conducted its business. A. M. Knox, the vice president, was a 
nonresident and took no part in the management of the business ex- 
cept to attend an occasional directors’ meeting, but his son, whose 
initials were the same as his own, was employed by the company as 
stock boy. 

Appellant claims that, as an accommodation maker, he joined with 
G. C. Knox in executing a promissory note in the sum of $10,000 for 
the personal debt of Knox; that both signed their individual names 
upon the face of the note, and, as it was payable to the order of “our- 
selves,’’ also indorsed their individual names upon the back to complete 
its execution as required by the Negotiable Instruments Act; that there- 
after G. C. Knox changed the signatures upon the face of the note by in- 
serting above his own name with a rubber stamp the words, “Knox-Bur- 
chard Mercantile Co., per,” by adding after his own name the abbrevia- 
tion, “Pres.”” and by adding after appellant’s name the abbreviation, 
“Sec.,’’ so that the signature as so changed reads, “Knox-Burchard 
Mercantile Co., per G. C. Knox, Pres., S. J. Burchard, Sec.’’; that 
Knox also changed the indorsements upon the back of the note by in- 
serting above his own name with the rubber stamp the words, “Knox- 
Burchard Mercantile Co., per,”” by adding after his own name the 
abbreviation “Pres.,” by procuring the boy, “A. M. Knox,”’ to indorse 
it, and by again indorsing it himself, so that the indorsements as so 
changed read, “Knox-Burchard Mercantile Co., per G. C. Knox, Pres., 
S. J. Burchard, A. M. Knox, G. C. Knox;” that the note so changed, 
instead of purporting to be the individual note of G. C. Knox and S. J. 
Burchard, purports to be the note of the company indorsed by the com- 
pany and by the three officers of the company; that when this note 
became due Knox paid $2,500 thereon and gave the note in controversy 
for the remaining $7,500 thereof; that the renewal note was executed 
in precisely the same manner that the original note had been executed, 
and was thereafter changed by Knox in precisely the same manner that 
the original note had been changed; that the alterations in both the 
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original note and the renewal note were made before delivery thereof; 
that appellant had no knowledge of such alterations and never author- 
ized or ratified them; and that neither he nor the company received any 
consideration for either note. The evidence in support of appellant's 
contention is uncontradicted and persuasive, but conceding that the 
note was executed as the individual note of Knox and Burchard, and 
that it has been changed so that it now purports to be the note of the 
company indorsed by Knox, Burchard, and A. M. Knox, does this fact 
release Burchard from liability thereon? Burchard signed the note and 
also indorsed it. His signatures are genuine even if other signatures 
be forged. Plaintiff is a “holder in due course’ within the Negotiable 
Instruments Act. That act provides in section 5936, G. S. 1913: 


“Where a negotiable instrument is materially altered without the 
assent of all parties liable thereon, it is avoided, except as against a 
party who has himself made, authorized or assented to the alteration, 
and subsequent indorsers. But when an instrument has been mater- 
ially altered and is in the hands of a holder in due course, not a party 
to the alteration, he may enforce payment thereof according to its orig- 
inal tenor.” 

By virtue of this statute, a party to a negotiable instrument must 
respond to “a holder in due course’”’ upon the obligation which he in 
truth assumed, notwithstanding the fact that the instrument may have 
been changed so as to import a different obligation. Ensign v. Fogg, 
177 Mich. 317, 143 N. W. 82; Voris v. Anderson (Okl.) 153 Pac. 291; 
Zehr v. Champlain (Okl.) 159 Pac. 1185; Thorpe v. White, 188 Mass. 
333, 74 N. E. 592; Massachusetts National Bank v. Snow, 187 Mass. 
159, 72 N. E. 959; National Exchange Bank v. Lester, 194 N. Y. 461, 
87 N. E. 779, 21 L. R. A. (N.S.) 402, 16 Ann. Cas. 770; Moskowitz v. 
Deutsch, 46 Misc. Rep. 603, 92 N. Y. Supp. 721; Mutual Loan Ass’n 
v. Lesser, 76 App. Div. 614, 78 N. Y. Supp. 629; Diamond Distilleries 
Co. v. Gott, 187 Ky. 585, 126 S. W. 131, 31.L. R. A. (N.S.) 643; Bothell 
v. Schweitzer, 84 Neb. 271, 120 N. W. 1129, 23 L. R. A. (N.S.) 263, 
133 Am. St. Rep. 623. 

Section 5835, G. S. 1913, provides: 

“When a signature is forged or made without the authority of the 
person whose signature it purports to be, it is wholly inoperative, and 
no right to retain the instrument, or to give a discharge therefor, or to 
enforce payment thereof against any party thereto, can be acquired 
through or under such signature, unless the party, against whom it is 
sought to enforce such right, is precluded from setting up the forgery or 
want of authority.” 

Appellant seems to contend that this is the only section which applies 
to cases where a signature has been forged, and that section 5936 ap- 
plies only to cases where an alteration has been made in the body of the 
instrument but not in the signature. We think the statute will not 
bear this construction. Where a signature is forged or made without 
authority, section 5835 provides that no rights can be predicated upon 
such forged or unauthorized signature except against a party who is 
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precluded from asserting the forgery or want of authority, but goes 
no further than to make such signature inoperative and to bar the en- 
forcement of rights founded thereon. The language is carefully chosen 
to confine the effect of the section to the specific points covered thereby. 
It does not purport to declare the instrument void, nor the genuine 
signatures thereon inoperative. It protects the party whose signature 
has been forged or affixed without his authority, but contains no pro- 
visions releasing other parties from whatever liability they may have 
assumed. To determine the rights of the holder of an altered instru- 
ment against such other parties we must have recourse to section 5936. 
Under this section: 

“When an instrument has been materially altered and is in the hands 
of a holder in due course, not a party to the alteration, he may enforce 
payment thereof according to its original tenor.” 

No claim is made that plaintiff was a party to the alteration in question 
or had any knowledge thereof. According to the original tenor of the 
instrument, appellant was a maker as well as an indorser, and liable 
unconditionally for its payment. According to the instrument as al- 
tered, he appeared to be only an indorser, and the verdict against him 
was rendered on the theory that his liability was that of an indorser. 
He was held to no greater or different liability than he in fact assumed 
and is not in condition to complain. 

Order affirmed. 


BANK’S CHATTEL MORTGAGE HELD DEFECTIVE. 


Commercial Savings Bank v. Brooklyn Lumber & Grain Co., Supreme Court of Iowa, January 15, 
1917. 99 Atl. Rep. 817. 


A bank took a chattel mortgage, which described the mortgaged property as 
“‘a Regal Underslung Model N roadster automobile, now in the possession of 
the mortgagor and usually kept at his place of business.”’ It seems, however, 
that the car was not in his possession and was not usually kept at his place of 
business. It was held that the mortgage was defective in that it did not suffi- 
ciently identify the property and that it would not protect the bank as against 
a subsequent judgment creditor. 


Appeal from District Court, Poweshiek County; K. E. Willcockson, 
Judge. 

Suit to foreclose a chattel mortgage resulted in the dismissal of the 
petition. Plaintiff appeals. Affirmed. 

Henry Negus, of Iowa City, for appellant. U.M. Reed, of Brooklyn, 
for appellees. 

Lapp, J. In June, 1913, B. R. Stiles moved to Brooklyn, and there 
engaged in the garage and automobile business. He purchased a 
model M Regal Underslung automobile September 5, 1913, using it 


~NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §287. 
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in demonstrating for a while, and started to South Dakota October 5th. 
He did some livery business on the way back to replenish his funds and, 
having broken the car a short distance west of Marshalltown, drove 
to a garage there, and left it for repairs in the latter part of November. 
On February 6, 1914, he executed a chattel mortgage to the plaintiff 
securing an indebtedness to it of $500 less a payment of $92.75, des- 
cribing the vehicle as, “One Regal Underslung Model N roadster auto- 
mobile, now in the possession of the mortgagor and usually kept at his 
place of business in Brooklyn, Iowa, and owned by the mortgagor.” 
This instrument was duly recorded in Poweshiek county (in which 
Brooklyn is located) the day after its execution. The Brooklyn Lumber 
& Grain Company recovered judgment against Stiles for $160.25, in 
the superior court of Grinnell, April 21, 1914, caused a transcript there- 
of to be filed with the clerk of the district court of Poweshiek county, 
and an execution to issue to the sheriff of Marshall county, which was 
levied on said automobile in July of the same year in the garage in 
Marshalltown where left by Stiles as, ““One Model M Regal roadster, 
motor No. 6826 car No. 6599, stored in the W. H. Emery Garage, 
Marshalltown, Iowa.’’ The parties stipulated that the automobile be 
sold by the sheriff and that storage and expenses of sale be deducted 
from the proceeds and the balance be deposited in the Poweshiek County 
Savings Bank to bide the outcome of this litigation. This was done 
and $241.75 was realized and deposited in pursuance of this stipulation. 
The only issue is whether under the facts as recited the Brooklyn Lumber 
& Grain Company was charged by the record with constructive notice 
of the existence of the mortgage. 

The manager of the lumber company testified that he had no knowl- 
edge of the existence of the mortgage. This sufficiently proved want 
of actual notice thereof. Des Moines Savings Bank v. Arthur, 163 
Iowa, 205, 143 N. W. 556, Ann. Cas. 1916C, 498. 

The description of the automobile was defective. To say that it 
was a roadster, or of a particular make as “Underslung,” or of a desig- 
nated model, would aid in identification no more than the color of a 
horse or its age or weight, for presumably there are more than one of 
the kind described. Moreover, the model appears to have been stated 
as “N”’ in the mortgage, whereas it was “M” when leviedon. That 
such a description is insufficient for the purposes of identification appears 
from Barrett v. Fisch, 76 Iowa, 553, 41 N. W. 310, 14 Am. St. Rep. 
238, where merely the color and age of the horse was stated; Ormsby 


v. Nolan, 69 Iowa, 130, 28 N. W. 569, where a buggy was described as 
open with fills, new, made and bought of Taylor of a place named; 


Gilchrist v. McGhee, 98 Iowa, 508, 67 N. W. 392, where the descrip- 
tion was one pair of wagon scales in Waterville, Iowa. See, also, Packers’ 
Nat. Bank v. Railway Co., 122 Iowa, 503, 98 N. W. 310; Des Moines 
Nat. Bank v. Council Bluffs Savings Bank, 150 Fed. 301, 80 C. C. A. 
189. 

A description that may be applied to any of a class, without anything 





186 THE BANKING LAW JOURNAL 


indicated to single it out from such class, is uniformly held to be in- 
sufficient for the purpose of identification in a chattel mortgage. The 
number of the car, or possibly the number and kind of motor therein 
might have been enough to have done this. So too, if, in addition 
thereto, other facts or circumstances had been inserted, as that the ar- 
ticle, vehicle, or animal was the only one or was one of several owned 
by or in the possession of the mortgagor at a place named, which with 
inquiry would enable any one to ascertain what was intended, the 
description must have been upheld as sufficient. Shellhammer v. Jones, 
87 Iowa, 520, 54 N. W. 363; King v. Howell, 94 Iowa, 208, 62 N. W. 
738. 

Had the car been in the possession of the mortgagor and usually 
kept as stated in the mortgage, the clause so stating might have saved 
the instrument, for reasonable inquiry must have discovered the auto- 
mobile intended. But it was not then in his possession, nor had it been 
for four months previous to the execution of the mortgage. Nor can 
it be said to have usually been kept at his place of business. Neither 
the statement concerning possession or here usually kept furnished a 
clue for the identification of the vehicle. Of course, by possession is 
not meant that it must have always been in his manual control, nor 
must it have been always at his place of business. All essential was 
that it be in possession and keeping as automobiles are ordinarily kept 
and possessed. As said, the vehicle had been out of the mortgagor’s 
actual possession and keeping, in the sense the words were employed 
in the mortgage, for more than four months, and the clause with refer- 
ence thereto cannot be said to have furnished any aid to ascertaining 
the particular automobile pledged. The testimony that it was the only 
automobile the mortgagor owned was incompetent because not an in- 
quiry suggested by the mortgage. Ormsby Bros. v. Nolan, 69 Iowa, 
130, 28 N. W. 569. 

We are of opinion that the trial court rightly dismissed the petition 
and awarded the balance in the hands of the bank to the lumber company. 

Affirmed. 

Gaynor, C. J., and Evans and SALINGER, JJ., concur. 


INCORRECT METHOD OF PRESENTING A NOTE 
FOR PAYMENT. 


Greco v. Lo Monte, New York Supreme Court, Appellate Term, January 16, 1917. 
162 N. Y. Supp. 982. 


Where the holder of notes did not have them with him at the time he demanded 
payment and therefore was not in a position to exhibit them if called on to do so, 
or to surrender them in case of payment, the demand was held insufficient to 
charge an indorser with liability. 


Appeal from Municipal Court, Borough of Manhattan, Eighth District. 
NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §395. 
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SHEARN, J. This is an action against the indorser on four prom- 
issory notes of $100 each, made by one Thomas Lo Monte to plaintiff. 
Plaintiff was the sole witness in support of his case. He proved the 
making of the notes, but failed to prove such a presentment upon the 
due date as would enable him to recover against this defendant, who 
was merely an indorser. His direct examination makes no mention 
whatever of his having actually exhibited the notes at the place where 
the notes were made payable at the time when the alleged demands 
were made. On cross-examination he testifies: 


“Q. Now, Mr. Greco, where were these notes all the time? A. I had 
them in the bank. Q. Now, when did you take them out of the bank? 
A. When they don’t pay me I take them out of the bank. Q. Now, Mr. 
Greco, how many days expired before you took them away from the 
bank? A. Five days * * * Q. You didn’t show him the note, did 
you? A. No; he knows about the note.” 


There was further testimony, on cross, along the same line, suffi- 
cient to show that plaintiff made no presentment and demand as is 
required by section 134 of the Negotiable Instrument Act. “A valid 
presentment consists of something more than a meredemand. It re- 
quires personal demand at the place, with the note in readiness to ex- 
hibit it, if required, and to receive payment and surrender it, if the 
debtor is willing to pay.’’ Gilpin v. Savage, 201 N. Y. 167, 94 N. E. 
656, 34 L. R. A. (N.S.) 417, Ann. Cas. 1912A, 861. 

The notes were not at the place provided for payment, but were 
in the bank, and were not only not in readiness for exhibition and sur- 
render, but could not have been surrendered if payment had been of- 
fered at the due dates. There having been no legal presentment at 
the time and place specified in the notes, and no waiver pleaded or 
claimed, the indorser cannot be held. 

Judgment reversed, with $30 costs to appellant, and complaint dis- 
missed on the merits, with costs. All concur. 


CARE REQUIRED IN ADDRESSING NOTICE OF 
DISHONOR. 


Mechanic v. Elgie Iron Works, New York Supreme Court, Appellate Division, February 1, 1917. 1638 
N. Y. Supp. 97. 


The defendant indorsed a note, payable at 309 Broadway, New York City, 
where his attorney’s office was located. The notary, who protested the note, 
sent a notice of dishonor intended for the defendant to that address. The defend- 
ant testified that he never lived, transacted business or received his mail at the 
address mentioned. The notary was unable to state what steps he had taken to 
locate the defendant. It was held that the notice was insufficient. 


Appeal from Municipal Court, Borough of Manhattan, First District. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §325. 
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Action by Angelo Greco against Joseph Lo Monte. From a judgment 
for plaintiff rendered after trial without a jury, defendant appeals. 
Judgment reversed and complaint dismissed on the merits. 

Argued December term 1916, before Guy, Biyur, and SHEARN, JJ. 

Action by Morris S. Mechanic against the Elgie Iron Works, Incor- 
porated, and Louis Goldbaum. From a judgment for plaintiff, defend- 
ant Goldbaum appeals. Judgment reversed, and complaint dismissed 
on the merits. 

Argtied January term, 1917, before Guy, B1yur and Mu ttan, JJ. 

Leah H. Neuer, of New York City, for appellant. 

Whiteside & Stryker, of New York City (William S. Shaterian, of 
New York City, of counsel), for respondent. 

Muttan, J. The defendant corporation, through its president, the 
defendant Goldbaum, executed a demand note to the plaintiff payee. 
Prior to delivery Goldbaum individually, and thereafter one Spevack, 
his attorney, irregularly indorsed the note, and plaintiff paid full value 
therefor. The note was made payable at Room 912, 309 Broadway, 
which at that time was Spevack’s office. The corporation and Spevack 
defaulted, but Goldbaum filed and served the affidavit prescribed in 
section 923, C. C. P. The notarial certificate being thus excluded, the 
notary was called to testify to presentation and mailing of notice of 
dishonor. The proof of presentation was at least questionable, but 
the proof of the giving of notice of dishonor was clearly insufficient. 
The notary testified that he mailed a notice, the contents of which are 
not in the record, to Goldbaum at 309 Broadway. He did not even 
know whether he looked for Goldbaum’s address in a city or telephone 
directory. Goldbaum testified that he never lived, did business, or re- 
ceived his mail at 309 Broadway, that at the time the note was dis- 
honored he lived in Brooklyn, and that the corporation never did busi- 
ness, had an office, or received its mail at 309 Broadway. 

Considering Goldbaum as an indorser, it is clear that the proofs do 
not entitle plaintiff to avail of section 183, Neg. Inst. Law, providing 
that: 


“Notice of dishonor is dispensed with when, after the exercise of rea- 
sonable diligence, it cannot be given to or does not reach the parties 
sought to be charged.” 


Nor can he claim that notice of dishonor has been dispensed with 
under subdivision 3 of section 186 of the statute, providing that the 
notice is not required where the instrument was made for the indorser’s 
accommodation, as there is no proof that the note was in fact made for 
Goldbaum’s accommodation. 

There can be no question that Goldbaum, by writing his mere name 
upon the back of the note, without the addition of any qualifying 
language, became an indorser (section 113, Neg. Inst. Law); but the 
plaintiff, presumably from a realization of the weakness of his case 
against Goldbaum as an indorser, seeks to hold him as a maker. 
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Upon the trial parol evidence was introduced for the purpose of show- 
ing that Goldbaum intended to be bound as a maker, and although 
this would properly have been excluded upon objection (Bird v. Kay, 
40 App. Div. 533, 58 N. Y. Supp. 170), its competency was not chal- 
lenged. It failed of its purpose, however, and did not show anything 
from which may be drawn the inference of an engagement on Gold- 
baum’s part to become liable otherwise than as an ordinary indorser in 
the usual course. 

Plaintiff's counsel makes the further contention that an officer of a 
corporation who indorses the corporation note becomes thereby a joint 
maker, and cites Mercantile Bank v. Busby, 120 Tenn. 652, 113 S. W. 
390; and Luckenbach v. McDonald (C.C.) 164 Fed. 296. As we read 
the opinions in those cases, the decisions there rested upon evidence 
showing the entire transactions out of which the notes there in question 
grew, and in both the indorsing officers were held not to be entitled to 
notice of dishonor, not because of the fact that they were officers or 
stockholders of the company maker, but because the evidence showed 
that the notes were made for their benefit and accommodation. 

If, however, the opinions can be said to sustain the contention of 
the plaintiff’s counsel here, our answer must be that such is not the 
law of this state. Bird v. Kay, supra; Crawford, Neg. Inst. Law (4th 
Ed.) p. 123. 

Judgment reversed, with $30 costs, and complaint dismissed upon 
the merits, with costs. All concur. 


NO DEMAND NECESSARY ON DEMAND NOTE. 


First State Bank of Grand Rapids v. Cohasset Wooden Ware Co., Supreme Court of Minnesota, 
February 16,1917. 161 N. W. Rep. 398. 


Where a note is payable on demand, an action may be brought upon the note 
although no demand has been made. 


Appeal from District Court, Itasca County; C. W. Stanton, Judge. 

Action by the First State Bank of Grand Rapids, Minn., against the 
Cohasset Wooden Ware Company and others and B. W. Utman. From 
an order sustaining a demurrer to his answer, the last-named defendant 
appeals. Affirmed. 

Ferris M. White, of River Falls, Wis., and Kerr & Richardson and 
Todd, Kerr & Fosnes, all of St. Paul, for appellant. Thwing & Rossman, 
of Grand Rapids, for respondent. 

DiBE.LL, C. Action on two promissory notes made by the defendant 
Cohasset Wooden Ware Company to the plaintiff and indorsed before 
delivery by the other defendants. The defendant Utman answered 
separately. The plaintiff demurred. The demurrer was sustained. 
The defendant appeals. 

There is an allegation in the complaint that payment of the notes was 


NOTE:—For other similar decisions see Banking Law Journal Digest and 
Supplement, §391. 
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demanded prior to the commencement of suit. The general denial puts 
this in issue. 

By section 70 of the Uniform Negotiable Instruments Act (Laws 1913, 
c. 272 [Gen. St. 1913, § 5882]) presentment for payment is not necessary 
in order to charge the person primarily liable, but if the instrument is 
payable at a special place and he is able and willing to pay it there at 
maturity such ability and willingness are equivalent to a tender. Except 
as otherwise provided, presentment for payment is necessary to charge 
the indorser. The notes were payable on demand after date at the 
plaintiff bank in Grand Rapids and by their terms the indorsers waived 
presentment for payment, protest and notice of protest of nonpayment. 
The defendant does not claim that the waiver is not effective. See G. S. 
1913, § 5894. His claim is that when a note is made payable on demand, 
as these were, an action brought before demand is premature, and, the 
allegation of demand being denied, the answer is good against demurrer. 
The rule under the Negotiable Instruments Act is, as is the prevailing 
though not universal rule in this country in the absence of statute, that 
a demand of payment is not a prerequisite to suit. Farmers’ Nat. Bank 
v. Venner, 192 Mass. 531, 78 N. E. 540, 7 Ann. Cas. 690; Florence Oil, 
etc., Co. v. First Nat. Bank, 38 Colo. 119, 88 Pac. 182; Citizens’ Savings 
Bank v. Vaughan, 115 Mich. 156, 73 N. W. 143; Dominion Trust Co. v. 
Hildner, 243 Pa. 253, 90 Atl. 69; Dewees v. Middle States, etc., Co., 
248 Pa. 202, 93 Atl. 958; 1 Daniel, Neg. Inst. § 643; 3 R. C. L. 1174— 


1175; 7 Cyc. 965; Crawford, Neg. Inst. Law, § 70; Ogden, Neg. Inst. 
Law, 328. We hold that it was not necessary to demand payment before 
action. 


The complaint alleges that no part of the notes or interest thereon was 
paid, except certain interest. The defendant contends that the general 
denial of his answer makes an issue upon payment, and that his answer 
is as much a defense as if he had alleged payment. First Nat. Bank v. 
Strait, 71 Minn. 69, 73 N. W. 645, is to the contrary, and we follow it. 

The notes contained a stipulation to pay reasonable attorney’s fees 
for prosecution of suit and collection. The complaint alleges the reason- 
able value of such fees. The defendant claims that his general denial 
put the reasonable value in issue, and was therefore a defense good 
against the demurrer. A claim for attorney’s fees, in cases where they 
may be allowed, is not a distinct cause of action, nor a part of the cause 
of action alleged, and is not to be submitted with the issues upon which 
the liability of a defendant depends. In a proper sense such fees do not 
accrue until the services are performed. Then, upon application to the 
court, their value may be determined, and they may be allowed. See 
Campbell v. Worman, 58 Minn. 561, 60 N. W. 668; Johnston Harvester 
Co. v. Clark, 30 Minn. 308, 15 N. W. 252. If there should be final judg- 
ment for the plaintiff on the demurrer the defendant would be entitled 
to contest their value. The answer did not make an issue on the value of 
attorney’s fees which prevented testing by demurrer the sufficiency of 
the answer as a defense to the notes. 

Order affirmed. 


a 





MONEY AND CREDIT. 
BY ISAAC H. LIONBERGER 
of the St. Louis Bar 


First Article 


MONEY 


Money is a strange thing. It bears no fruit, one cannot eat it nor wear 
it, it is not a tool wherewith utility or convenience can be added to any 
commodity, it can neither fetch nor carry. ‘What hath the owner of it 
but the sight*of his eyes?’’ said Solomon. By nature fit for gilding and 
ornament but for nothing indispensable, it nevertheless has become the 
most necessary thing in the world. Without it industry stops, trade is 
arrested and barbarism is restored; with it nations are-armed for war, 
works are undertaken, industry thrives and goods speed to and fro to 
satisfy human wants. Its potency is that of the magician’s wand: it 
commands the wealth and services of mankind. What is it that it should 
have this strange power? 

If we seek the answer to this question in the nature of the thing itself, 
we are still further confused: for money seems to be any thing men choose 
to call money. Our ancestors used nails, shells, skins and tobacco. We 
now use copper, nickel, silver and gold coins, silver and gold certificates, 
greenbacks, national and reserve banknotes. There is no obvious virtue 
in any of these which can solve the problem. The metals are commodities 
and as such have a certain value, but such value does not account for the 
unlimited demand for them which now exists. We do not wish them in 
order that we may appropriate or retain them, but because we know 
that others wish them. How have money and its tokens acquired such 
currency? Does the law compel their use? I think not. If we accepted 
them on compulsion, their currency would be greatly restricted. Existing 
debts may be paid by anything the law chooses to declare legal tender, 
but who will lend where the debt may be so satisfied? The law could not 
make iron a legal tender, nor copper, nor even silver, without greatly dis- 
turbing all commercial transactions. Moreover all nations use gold: its 
currency is universal. Why have they been induced to use it? What 
virtue or value or quality resides in it so, of itself, desirable that all men 
everywhere will work for it, deny themselves and serve for it, give all else 
they have for it? 

This is the mystery. As we cannot find its solution in money itself, 
we must find it elsewhere. One thing we know. People wish money 
because they can spend it. What is spending and what does it involve? 
It involves the exchange of money for something we desire. We purchase 
with it. We wish money therefore because we can buy with it. How 
did gold acquire this capacity? 

We are now brought face to face with a series of events stretching back 
to antiquity. Always so far as we can ascertain, gold has been some- 
where used as money. Its uninterrupted use for thousands of years 
suggests an uninterrupted need for it, and we must seek out this need in 
order to understand our problem. 

Let us begin by conjecturing the actual condition of primitive com- 
munities and guessing at their needs. In all probability these communi- 
ties were self-contained in the sense that each depended upon itself for 





192 THE BANKING LAW JOURNAL 


the gratification of all its wants. If a people were pastoral, they relied 
on their flocks; if they cultivated the land, they depended upon its 
fruits for sustenance and clothing. It is obvious that under such circum- 
stances there was no need for money. 

Men did not however remain long in so simple a state. As populations 
increased they grouped themselves into communities or states or nations 
for defensive purposes, and some began to live in cities while others herded 
the flocks or cultivated the fields. Industry in other words became 
divided and men began to pursue different callings. Communities ceased 
to be self-contained and became mutually dependent. The artisan had 
to buy his food, that is, he had to exchange what he made for what he 
needed and in order to do so had to produce some thing the farmer want- 
ed, such as cloth or tools. 

To understand how this business was effected, we must go to the his- 
tories. There we find that goods were exchanged at fairs or markets 
held at customary places and fixed times. To these fairs all people 
resorted who had need of goods which they either could not produce or 
could more easily procure by exchange, and there bargained together. 

The exchange of goods for goods is by no means an easy thing to accom- 
plish. It requires much bickering. One sort of value cannot be readily 
measured in another. It is not easy to estimate how many measures of 
grain a tool or a yard of cloth is worth. Evidences of this trouble are 
found in old institutions. At certain fairs in England it was customary to 
appoint valuers to whom any one in doubt might appeal, and their 
decisions were final. Nevertheless, bartering was still difficult. The 
farmer who had grain and needed a plow had to hunt out some one who 
had an unnecessary plow and needed grain. This inconvenience became 
more and more troublesome as the wants of mankind multiplied. There 
was urgent need of some standard of length and weight in which goods 
might be enumerated, and men set themselves to provide these con- 
veniences. It was at first very difficult to find a standard of value. 
Many commodities were tried, but none were suitable. The Romans as 
we know used sheep or cattle and reckoned in oxen. Their word 
“‘pecunia”’ still survives in our ‘“‘pecuniary.’”’” The Puritans employed 
strings of shells for traffic with the Indians. In Virginia certified receipts 
for tobacco had a wide currency. The unfitness of these and like stand- 
ards is obvious. Some of them were bulky, some perishable, and all were 
variable in value in the sense that no two were precisely alike. They 
were as hard to reckon in as variable yard measures or unequal pound 
weights. What was needed was a compact, durable, convenient, invari- 
able standard about which there could be no dispute. In casting about 
for such a standard, recourse was instinctively had to the metals. They 
possessed all of the needed qualities in greater or less degree. Some of 
course had to be rejected. Iron was too abundant, that is, too much of it 
in weight was required, even for petty transactions. Copper, equally 
useful, was more scarce and many people employed it. The Romans 
adopted standards of bronze. Silver was better still. It was very hard 
to find, the supply was limited, it had many uses. Its intrinsic value in 
proportion to its weight was very great. It was durable and divisible. 
Its value did not fluctuate because the supply depended upon the mines 
and could not be artificially increased. In fact it possessed all of the 
qualities requisite for a measure of value, and was used as such wherever 
it could be found. As the Greeks possessed silver mines, they were 
among the first to use it, and gradually its use was extended to the 
nations with whom Greece came into contact. Other mines were dis- 
covered elsewhere and in the course of time silver became the recognized 
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measure of value throughout what was called the civilized world. Judas 
received pieces of silver for his betrayal of Christ. 

At a very early period therefore a proper measure of value was dis- 
covered and adopted by traders, and in this measure all enumerations 
were made. Men said that an ox was worth so much silver, a yard of 
cloth so much, etc. Yet even after the general adoption of such a stand- 
ard, there remained another difficulty which had to be overcome before 
all the inconveniences of barter could be obviated. Where cloth is 
reckoned to be worth so much silver a yard and beef so much a pound, 
it is possible to exchange cloth for beef upon these terms but the cloth 
merchant must still find the butcher in need of cloth. This difficulty was 
overcome by using silver not only as a measure of value but also as a 
medium of exchange. The cloth merchant first exchanged his cloth for 
silver and then the silver for beef; and so money, as we now understand 
it, began to circulate. It was resorted to in order to overcome the incon- 
veniences of barter. Its power resided in its capacity to measure other 
values and purchase what was needed. In this sense and for this purpose 
there is an unlimited demand for it; and in this sense it commands the 
goods and services of mankind. There is nothing uncanny about it. 
Men needed a measure of value and medium of exchange and invented 
one. They used silver for the purpose as soon as it became available, 
rejecting all inferior commodities; and by a process of natural selection, 
unaided and unhindered, silver became the money of all trading com- 
munities. No government introduced it, no law required its use. 

Money having been invented, its improvement was inevitable. Silver 
is not by any means in its natural state a good money. It was always 
possible to separate an exact part from the mass by means of a file and 
scales, but this clumsy method of making paymerit was soon overcome 
by the coinage of the metal into various convenient units of certified 
weight and fineness. Such coins were first struck by private individuals, 
but after a time when it had become evident that private coins were apt 
to be debased and falsified, the State interfered and assumed the preroga- 
tive of coinage. The State also established standards in order that traders 
might employ a definite enumeration. We reckon in dollars because so 
much gold of a certain fineness has been declared by our law to be a 
dollar, and coins are struck in conformity with this standard. Where a 
contract sounds in dollars we know what it means. Other nations use 
other standards. 

I have omitted to mention gold up to this point in order that I might 
not confuse the problem under consideration. I wished to show the 
origin of money by explaining the need for it and the function which it 
performs. In fact both gold and silver were used as money for many 
centuries and in every part of the world. Both possess the same qualities 
but in unequal degree. Of the two, silver was best fitted for small transac- 
tions. It was more abundant, or to express the same thing in another 
way, it had less value per ounce. A silver coin was worth less than a gold 
coin of the same weight,—one seventh or eighth or fifteenth as much, 
from time to time. Accordingly silver was for a long period the money 
of the people. It was best suited to their petty affairs. Gold came into 
use only where large values were involved, and as commerce became more 
extensive and greater and still greater values were involved, it gradually 
supplanted silver altogether, save as subsidiary or assistant money. 
Gold was very much more precious. It was therefore easier to transport, 
eight or fifteen times easier, according to the market. For a while both 
gold and silver were coined indiscriminately into standard coins of the 
same intrinsic value. The only difference between them was that the 
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silver coins were very much larger than gold coins of the same denomina- 
tion. It was however soon discovered that coins of the two metals, 
although designed to possess precisely the same intrinsic value, never 
remained in fact for any considerable time precisely equivalent. Under 
such circumstances, all persons had a motive to tender the cheaper coin. 
It was profitable to do so. The dearer coin was therefore hoarded and 
gradually ceased to circulate, and all obligations were discharged in what 
may be described as the depreciated metal. By reason of this fact some 
degree of uncertainty attached to all contracts which omitted to declare 
in which of the two standard coins payment might be made. To remedy 
these evils the more advanced commercial nations adopted gold as the 
sole standard of value. One or the other had to be selected, and of the 
two, gold was preferred because, having every other quality of silver in 
equal degree, it had greater value in proportion to its weight and was 
therefore more convenient for the ordinary transactions of modern busi- 
ness. Silver is still coined, but its coinage is restricted and its parity with 
gold is artificially maintained. It is also used everywhere for subsidiary 
coin or as being better fitted for petty affairs. 

Such in brief is the origin, evolution and essential character of the 
money we now use. It is not an arbitrary thing dependent upon the 
caprice of men or states, but a peculiar thing, essentially or intrinsically 
fit for the function it performs. In this respect it is like any other con- 
venient tool. One can ride a considerable distance on a horse, but if he 
wishes to arrive speedily at his destination he will take a railroad train. 
It is possible to dig post-holes with a penknife, but none but a fool will 
employ such an instrument where a spade is available. So it is with 
money. It was needed for a particular purpose and we selected gold 
because of all commodities known, it was best fitted for the purpose. We 
might have used pieces of leather or printed paper, but we could not have 
made a good money of such rubbish. They lack what we call intrinsic 
value and stable value, and both of these qualities are requisite. Men 
sell for money because they know that they can buy with money as much 
value as they sold. Lacking this assurance they will not sell. Fiat or 
arbitrary money cannot convey it, for such money must depend upon the 
caprice or good faith of the State: it may be manufactured or printed in 
any amount; there is always an inducement to issue more of it to keep 
pace with the growing demands of trade or the growing needs of govern- 
ment, and it cannot have a fixed value under such circumstances. Its 
purchasing power must tend to continually diminish. No legislative 
restriction upon the amount to be uttered has ever been trustworthy. 
“Not worth a continental” is all that is left of our first experiment with 
fiat money. A money’s value must depend not upon the benevolence or 
the good faith or wisdom of states, but upon immutable natural laws 
which can neither be obviated nor repealed. Gold alone has this value 
in proper degree. Therefore it has become the money of the world. 
We may compel the use of something else, but we cannot make anything 
else so fit for the purpose. 

I have described the origin of the various coins which now constitute 
the money of the world. It remains to point out the reasons why even 
certified coins were not wholly convenient for actual use in mercantile 
transactions, and to explain the various ingenious expedients by which 
such trouble was gradually overcome. 

The value of coins is apt to become impaired. The metal in them 
wastes with use, and some become unequal in weight to the standard 
established. The number required for large transactions is very great, 
and the cost and risk of transporting them from place to place are not 
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inconsiderable. All nations do not use the same coins. Even gold does 
fluctuate somewhat in value: fhe supply is limited but slightly variable. 

The last of these imperfections is ncurable, yet as fluctuations in value 
are necessarily very gradual, no great harm can result. The other 
troubles have been overcome by the ingenuity of mankind. To avoid 
the hazards and cost of transporting coins long distances, the bill of 
exchange was invented, and later banks of deposit and issue. The bill 
of exchange is too well known to require explanation. It was invented 
long ago. A, living in Italy, drew a bill on B, living in Holland, and B his 
bill on A, in correspondence with the movement of goods: and as one bill 
was off-set against or paid by the other, the transportation of the gold to 
and fro was avoided. In order to obviate the inconvenience resulting 
from the abrasion of coins and the fact that the various states did not 
adopt the same unit of value, a most ingenious expedient was devised 
by the Dutch at a time when Amsterdam was the money market of the 
world. A company was organized called a bank, to receive, assay and 
certify the intrinsic or bullion value of all coins deposited with it for safe- 
keeping, and to issue receipts or certificates for such value. Although a 
small charge was imposed for this service, such receipts became current 
and commanded a premium over the gold itself. They avoided the use 
of scales and assays in particular transactions and afforded certainty 
where bickering was apt to arise. Moreover, the receipts were easy to 
conceal and carry, and as they passed only by indorsement and transfer 
on the books of the bank, the damage caused by their loss or theft was 
not great. They possessed however one infirmity: being made out for 
definite amounts, usually large, they could not be split into denomina- 
tions fit for actual transactions. 

A distinct improvement was introduced by the silversmiths. These 
people received for safe-keeping money which they permitted to be with- 
drawn from time to time over the counter either by the depositor in per- 
son or by the payee of a check drawn against the account. Deposit 
banking as we understand it had its origin in this practice. Its superiority 
over the older system is evident. Checks may be drawn for precisely the 
amounts needed for the payment of debts and accounts, and if the 
payee so desires the proceeds may be transferred to his account without 
disturbing the deposit. Even this system was by no means perfect. 
Checks necessarily depended upon the credit of the drawer, and for this 
reason had a narrow circulation. A better instrument, having a wider 
credit, was afforded by the notes of incorporated associations organized to 
take over the business of banking which, depending upon a franchise 
derived from the State and being subject to its visitorial power, were 
gradually surrounded by such precautions and safeguards as experience 
dictated. These notes, or demand obligations, in convenient denomina- 
tions, were substituted for private checks wherever the latter, for any 
reason, could not be used. Today banks of deposit and issue can be 
found in every civilized country, and so far has the system been carried 
in America that gold can no longer be found in circulation. None but 
petty payments are made with money, and the greater part of this 
money is now composed of what is called ‘‘currency.” 

Our present financial system is therefore an elaborate and complicated, 
but most ingenious and helpful, combination of expedients, each of which 
is nicely calculated to facilitate the exchange of goods. We employ bills 
of exchange, drafts, checks and currency of various sorts, and by their 
means, with the aid of banks, safely and economically carry on the 
enormous business of the greatest commercial community in the world. 
Today money is deposited in the banks, proper credits are entered upon 





196 THE BANKING LAW JOURNAL 


their books and checks are drawn without disturbing the deposit. Pay- 
ments are effected by a new distribution’of credits and proper book 
entries. A, having wheat to exchange for groceries, sells his wheat, 
receives a check for the price, deposits the check, buys the groceries and 
gives his check in payment. The grocer thereupon deposits the check and 
a corresponding credit is transferred to him from A by the bank. In this 
manner the exchange of goods is effected without the intervention of 
money save as a measure of value. It is not even necessary that traders 
should use the same bank or live in the same city, for by means of local 
clearing houses and inter-city and international correspondence, one 
bank’s checks may be set-off against another’s. 

A clearing house is an institution established by member banks to 
receive and clear the mutual obligations of such banks. Where bank A 
holds a check drawn on bank B, and bank B a check drawn 8n bank A, 
both checks are presented at the clearing house and cleared by exchange. 
If the amount of one check is greater than the amount of the other, the 
difference, or balance as it is called, is normally paid in cash by the debtor 
to the creditor bank. Innumerable checks are in this manner satisfied 
with a trifling amount of money. Intercity drafts and international 
bills of exchange are satisfied in the same manner, although as a rule 
without the intervention of the clearing house. The amount of money 
actually paid is inconsiderable when compared with the enormous values 
exchanged. The reserve banks are now performing the function of a 
national clearing house. 

Checks, drafts, and bills of exchange are not only more convenient than 
money but they are elastic in a very proper and beneficial way. The 
number available is without limit and the number usednust correspond 
precisely with the amount of business done. They expand and contract 
automatically. They can become neither deficient nor redundant. They 
run for a little while and are extinguished as soon as their work is done. 
Those which cannot be satisfied by set-off are paid with money, but very 
little money is necessary for the purpose. By their means money is made 
to circulate with incredible ease and rapidity. It does not pass from 
hand to hand but the legal title to it passes while it safely reposes in the 
vaults of the banks. The checks cleared in a single year in the United 
States now amount to more than $200,000,000,000, that is to say goods 
valued at that vast sum are exchanged each year without the interven- 
tion of money. 

Bank notes serve where checks cannot be used, and constitute the till or 
pocket money of the people. It is hardly necessary to say that all of these 
instruments sound in or actually represent money. Some of them are 
orders for the delivery of, and others promises to pay, money. This fact 
is lost sight of in the hurry and routine of business, but it is most signifi- 
cant and brings us to the consideration of the proper use and function of 
fiduciary currency. Perceiving the facility with which notes perform the 
function of money, men are apt to think they are money and that gold 
may be dispensed with. This general error rests upon observed facts or 
assumptions which tend to confirm it. It is necessary to examine these 
assumptions. If they warrant the conclusion drawn from them, an 
enormous saving may be effected by the substitution of paper for a very 
precious and unnecessary gold money. 

This is the argument for such a currency. The function of money is to 
facilitate the exchange of goods, and its utility lies not in its intrinsic 
value but in its purchasing power. The use of gold is conventional. No 
one wishes it for its own sake: people accept it because they know others 
will accept it. There are other valuable commodities. They were not 
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employed as money because they were inconvenient for the purpose. 
This inconvenience may be obviated by the use of tokens representative 
of the value they contain. A government note secured by collateral, 
properly certified and guarded and worth more than the face of the note, 
should invite as general and as deserved a confidence as a note predicated 
upon and secured by one commodity called gold. There is no reason 
therefore why the government should not make such collateral notes 
legal tender. Theywill be as safe as gold notes and in one respect superior. 
The demand for money, the need for it, is constantly increasing and 
must continue to increase from year to year; and such demand cannot 
be satisfied by gold, because the supply is limited. We are now afflicted 
from time to time by stress in the money market, and periods of stress 
are apt to become more frequent as the strain increases. This evil may be 
obviated by a scientific, legal tender, elastic currency secured by assets 
and fairly representative of the wealth it is intended to exchange. 

The foregoing argument is specious and beguiling. It has always been 
so. It was so in 1740. Then the Colony of Massachusetts was without 
specie and a medium of exchange better than skins or shells was sadly 
needed. The financiers of the time set themselves to provide one, and 
among other ingenious schemes proposed a bank of issue so cleverly 
contrived that in their opinion no possible inconvenience could result 
from the use of its notes. These notes were genuine, fully secured, 
always convertible, assets notes: in all essentials such as are now desired. 
They were frank, unashamed assets notes and did not pretend to be any- 
thing else. On their face they boldly declared “this is a shilling’, ‘‘this 
is a pound” etc., and on the back was printed a list of commodities into 
which the holder might convert them. One might have for a shilling 
any one of thirteen commodities at a price fixed: as, 1 pound of sugar, 1 
measure of wheat, 1 yard of cotton cloth, etc., at the bank, if not else- 
where. By way of abundant precaution they were further “‘secured”’ by 
real estate mortgages worth at least twice the notes uttered, and were 
loaned in the first instance to the mortgagors and not otherwise, in order 
to prevent over-issue. Trade became brisk under their influence and 
continued so for a brief period. Then something went wrong, the notes 
depreciated and the bank closed its doors. 

What happened, why do all such schemes fail, why did John Law’s 
“bubble” burst, what led to the failure of all the land banks created before 
1837 by the various western states, what vice or fallacy or infirmity 
compels the failure of every similar enterprise? 

Let us analyze the scheme and try to understand it. Notwithstanding 
its superficial candor, it was predicated upon deception. The notes said, 
“This is a shilling,” etc. They were no such thing. They did not even 
promise to pay shillings. They did promise to pay something else— 
1 pound of sugar, etc., or if necessary an undivided and minute interest in 
land. People were deceived by their face and beguiled by the use of the 
words “shilling” and “pound” with which they were familiar. Therefore 
they accepted them. As soon as they found out their real character, they 
refused to accept them and the bank failed. What the people needed was 
money. The notes were not money. They lacked every essential 
attribute of money. They had no fixed value, the supply was not limited. 
Their actual character should have been revealed if the notes had been 
honestly expressed. If they had declared: The Bank will pay to bearer 
on surrender hereof 1 pound of sugar, or 1 measure of wheat, or 1 yard of 
cotton cloth, etc., at the holder’s option, and in default of such payment 
an undivided interest in a continent of land, they might have been bought 
up by speculators and presented for redemption in the most valuable 





















































198 THE BANKING LAW JOURNAL 


commodity mentioned; but no sane man would have relied on the 
promise. What is a bank that it should have power to fix the relative 
price or value of commodities? Governments cannot do so by law, 
because there is a law paramount, called the law of supply and demand, 
which governments cannot control. The notes were not warehouse 
receipts as were the tobacco certificates current in Virginia. The bank 
relied on its ability to keep in stock goods called for, but how did it pro- 
pose to get these goods, with what could it purchase them, at what price? 
Will a man exchange his goods for another’s mere promise to re-deliver 
the same goods or others equivalent to them? Why should he? He will 
not unless he can make a profit by doing so. Profit is the soul of trade, 
its actuating motive, and without it none will trade. There was but one 
way for the owner of goods to make a profit by exchanging them for notes. 
He might sell sugar, provided he could buy something else worth more 
with the proceeds. The notes therefore from the first offered a specula- 
tion, and the speculation necessarily involved the ruin of the bank. Men 
sold sugar which was over-valued in order to buy cloth which was under- 
valued, and the loss fell on the bank. Of course it failed. 

So must every similar scheme fail. All assets notes are such notes in 
different guise. People think they can be properly secured and made 
absolutely safe, but can they? What is meant by “secured” and “safe?” 
Secured means, obviously, so fortified by collateral of some sort that the 
sale of the collateral will realize the face of the note; and safe means safe 
in the hands of the holder against any possible depreciation. Granting 
these definitions to be sufficiently accurate, what do we mean when we 
say the collateral will realize the face of the note? What is the face of the 
note? Is it a distinct promise to pay something on demand? If so, 
what thing? If the note sound in dollars, and promise to pay so many 
dollars, what is meant by dollars? Some definition must be given to the 
term, for otherwise men will differ with respect to its meaning. How can 
it be so defined as to admit of no doubt? Will you adopt a unit of value, 
say a pound of iron, and require your reckoning to be made in such units? 
If you do, your notes will be payable in iron or something measured in 
iron. If you adopt any other standard or unit,—a bushel of wheat or 
potatoes, or ten yards of cloth,—then these things are payable on demand 
and nothing else. You cannot afford to promise any value the holder of 
the note may demand, nor can you induce anyone to accept a promise to 
pay any sort of value you may choose to tender. Such obligations are 
too indefinite. They lack a standard by which they may be estimated. 
How then shall the note be expressed? What obligation shall it convey? 

If the notes are indefinite and promise generally assets of some sort 
worth the face of the note, what are the rights of the holder? I, for ex- 
ample, having a ton of coal, take a warehouse receipt for it to a bank and 
borrow on it a piece of green paper called one dollar, and spend the note 
for potatoes; the potato vendor then spends it or deposits it. At the same 
time other collateral is hypothecated, other notes are loaned and other 
deposits are made. What under such circumstances does the bank owe 
its depositors? Green pieces of paper denominated “dollars” generally, 
or undivided interests in various sorts of collateral such as coal, grain 
and merchandise? If green paper only, and nothing else, may be de- 
manded, how long will men be content with such recompense for their 
goods? What can one buy with a piece of green paper “adequately 
secured,” when no limit is set to the amount which may be put out and 
nothing can be exacted for it but another piece of green paper? How 
shall one value be measured against another with such a money, how can 
commerce be safely conducted? You sell today something worth $100 
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for $100, and tomorrow find that dollars are more plentiful and you must 
pay $150 for some other thing worth no more in human effort than the 
thing you sold. If, being dissatisfied with such bargaining, you use your 
right to demand your part of the collateral which secures your notes, 
what can you get? An undivided interest in various sorts of commodities 
of which you may have no need? How can these assets held for your 
security be made available to you if you nevertheless demand your share? 
What and how much have you the right to appropriate, at whose valua- 
tion, how soon? If the collateral be sold, in what shall the price be paid,— 
notes? Granting that the notes are legal tender for all purposes, can you 
do more by tendering them than force another into your situation? 
How long will such notes deserve the credit and*command the goods and 
services of mankind? 

Assets currency is no new invention,—it is as old as human folly. Far- 
mers advocated it in the last century, and their ancestors before them 
from generation to generation. John Law used them to float the Mis- 
sissippi Bubble; Franklin tried to induce Congress to use them to pay 
the cost of the Revolution; many of the states of the Union established 
land banks predicated upon such issues; the Pilgrim Fathers employed 
paper shillings for their mutual undoing. Today there are men who 
would try the experiment over again. Assets money is bad money 
because assets generally are unfit for money, and notes secured by 
commodities unfit for money are unfit for the reason that that which 
they represent is unfit. They afford no standard for the measurement of 
values and cannot perform the necessary function of money. 

I venture therefore to repeat what I have already said: money, that is, 
a good money, is not a thing dependent upon the caprice of mankind but 
a peculiar thing, possessing intrinsic or essential qualities which render 
it fit for the uses to which it is to be put. Its function is to measure and 
facilitate the exchange of other values. In order to perform this function 
it must itself possess an intrinsic and unfluctuating value, and be in other 
respects convenient for use. Gold alone has these qualities in sufficient 
degree, and gold alone must be and remain the standard of value until 
something more suitable shall have been discovered. It cannot be 
flexible. If it were flexible in the sense that the quantity available varied 
from time to time, its value would fluctuate from time to time and all 
commercial transactions would be thrown into disorder. Its rigidity is 
its chief and most necessary excellence. It is a measure, not a vehicle. 
Credits may expand and contract, but that which measures them should 
remain immutable. There is now and always has been enough good 
money, if men will but cease to contrive how they can drive it into hiding. 
The quantity in use is less important than the fixity of the measure. One 
may measure much cloth with one yardstick. Gold has almost ceased to 
be a medium of exchange. The old need for its actual use in everyday 
transactions no longer exists. In the United States one may pass a life- 
time without ever seeing a gold coin, yet trading is nowhere more easy. 
We keep the gold in store, carefully guarding it as a standard of value, 
and resort to it only for the purpose of estimation. We employ other 
media of exchange, infinitely more convenient and under ordinary cir- 
cumstances equally safe. 

The complaint so frequently heard, that we have not enough money, is 
due to a fundamental misunderstanding with respect to the function and 
necessary character of money. We have today $2,000,000,000 of gold 
and it is incredible that we cannot measure the values we exchange with 
so vastasum. If noone trusted another; if banks did not exist and checks 
and drafts and bills of exchange could not be employed; if all goods were 
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paid for on delivery, with gold; the cost and inconvenience of doing 
business should be enormously greater; but even under such circum- 
stances it is difficult to believe that our stock of gold would be insufficient. 
It should circulate less rapidly and therefore be in greater demand, but 
the appreciation in its value due to this demand should not affect the 
relative values of other commodities nor preclude its use, since nothing 
else equally suitable can be employed. 

There is however a sense in which gold affords a most flexible currency. 
The actual mass in existence does not expand and contract, but it flows 
from place to place in aid of trade. A country will never lack enough 
for its business, unless some barrier be set to its free movement. If for 
example it will buy a eertain quantity say of grain, in one country or 
locality, and twice that quantity in another, it will tend to go from the 
former to the latter, and no harm should result. It goes out in order to 
bring grain in; it transfers wheat from a cheap market to a dear market; 
and this is its sole function. If inconvenience be felt by reason of its out- 
flow, it will come back again provided its price be paid; and so its move- 
ment tends to maintain an equilibrium in prices in all places within its 
reach and influence; and this is the object of trade itself. The spon- 
taneous movements of gold are always beneficial: it goes out to bring 
goods in, and comes in to take goods out. It will never be too abundant 
nor too scarce, unless human folly shall impertinently interfere to check 
its movement, or other needs more acutely felt shall induce its surrender. 

Disregard of this controlling principle has resulted in great distress. 
The American colonies used all their money to buy necessaries from the 
mother country, and no better use could have been made of it. They 
needed tools and clothing, and bought them with the only commodity 
available. They had nothing else to export. When their money had 
been spent, they attempted to provide a local currency by such expedients 
as I have described. Their proper course was to buy back the money 
with other goods, as soon as they could afford to do so. They tried how- 
ever to get along without it by using something else in its place, and kept 
it away. After many experiments with assets currency variously dis- 
guised, they sent salted fish to the West Indies and exchanged it for an 
actual money which they continued to send abroad for the satisfaction 
of their needs until they learned to produce other commodities for which 
there was an English market. Ultimately they got back an adequate 
and sound money by the export of such commodities. 

It is remarkable that after three centuries of experience even the most 
enlightened nations have not learned the law. The initial pecuniary em- 
barrassments of England, after the outbreak of the German war, were 
due to disregard of it. England needed instantly for the conduct of its 
operations munitions or goods which it could not immediately pay for 
either in services or goods. Under such circumstances it was compelled 
to resort to its gold, and alarmed by the steady outflow of the metal and 
forgetting that it thereby purchased what it needed more, it attempted 
to check the movement by imposing restraints upon exportation. The 
consequences were injurious in the highest degree, for exchange on Eng- 
land fell rapidly and the cost of the goods needed rose correspondingly. 
After a period of unwise, but natural hesitation, the government resorted 
to the credit of the nation and the foreign secur ties held by its citizens 
in order to pay for what it needed. England did not cease to export gold. 
but the inducement to its export was greatly diminished. Even in war 
an economic law cannot safely be disregarded. In order to buy, one must 
pay: and if one cannot pay in goods, he must pay in money. 

The same blunder was committed by England at the outbreak of the 
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war which resulted from the French Revolution. A law was then passed 
which prohibited the export of gold, and the Bank of England was re- 
quired to suspend specie payment. Both expedients were injurious. 
The French, better financiers, after the war of 1870, gathered together 
all the gold they could reach and sent it to Germany in payment of their 
war indemnity. In a little while it began to flow back again, and no 
trouble followed. By affording a better market, or paying a higher price 
than elsewhere could be had, France quickly recovered all the gold it 
needed. The general alarm now commonly expressed when the “‘balance 
of trade”’ is ‘‘adverse”’ in the sense that goods imported are being paid for 
in gold rather than other goods, is no less foolish than the general grati- 
fication over a favorable balance. It ought to be evident that if we use 
gold to purchase commodities, it is because we need the commodities and 
are able and willing to pay for them. The individual who guards his 
gold and denies himself is very properly called a miser. If inconvenience 
or stress in the money market results from the outflow of gold, that very 
inconvenience will operate to bring it back again. 

There are many influences which tend to originate or stimulate a move- 
ment of money, and most of them are useful. Every autumn money 
tends to go from the east to the agricultural regions, and every winter 
and summer to flow back again. These movements are expected and 
prepared for, and may be regarded as normal. They result in the har- 
vesting and marketing of the crops of the country. There are however 
times when money seems to move abnormally or injuriously, and these 
movements invite consideration. Now and then money goes from the 
west, where it is needed, to the financial centers of the country, where it 
should be less needed. These aberrations are due to speculation or some 
similar influence, such as a strain upon credit, which I shall presently 
discuss. 

Occasionally an abnormal movement of gold is inaugurated by the 
inflation of the currency. Where more currency of any sort is put out 
than can instantly and easily be converted into gold, gold tends to go into 
hiding or leave the country. It disappeared after the outbreak of the 
Civil War as soon as the nation began to put out greenbacks. Thirty 
years later the government found the utmost difficulty in preventing 
gold from going to a premium. Both of these disturbances were due to 
similar but not identical causes. Greenbacks were legal tender and drove 
out the more valuable medium of exchange. Where a man may pay a 
debt in good coin or bad coin, in gold or depreciated paper, he will pay 
in the latter and not in the former because it is profitable to do so. This 
law was discovered with respect to whole money and clipped or worn 
money. It operates always where an attempt is made to circulate side 
by side a superior and an inferior money. We have a modern illustration 
of the law in the silver crisis which confronted President Cleveland. 
When Congress passed a law requiring the coinage of silver dollars worth 
less as bullion than gold coins of the same denomination, men began to 
fear inflation and set themselves to avoid the consequences. Banknotes 
were then convertible into greenbacks, and greenbacks into gold. Im- 
perceptibly men began to demand greenbacks for banknotes and gold 
for greenbacks from the federal treasury. For a time few understood the 
situation. The government after redeeming its notes promptly paid them 
out again for current expenses. They were however again presented for 
redemption, and so, by what was called “‘the endless chain,’’ the gold 
resources of the government were gradually exhausted. No expedient 
but the repeal of the obnoxious silver law served to arrest the drain. 

It is difficult to define inflation. All that we know is that when gold 
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cannot be had instantly and everywhere for the notes put out, the notes 
are redundant and inflation has occurred. The test of it is the incon- 
vertibility of the bad or inferior money into the good. The whole subject 
was admirably discussed in the report of the Bullion Committee made to 
the Parliament of England more than a century ago. The notes of the 
Bank of England had for some reason depreciated and gold had ceased to 
circulate. The Committee instituted an inquiry and reached the con- 
clusion that the restriction upon the redemption of the notes designed to 
prevent the export of gold drove gold from the kingdom. After some 
hesitation, the restriction was removed and the parity of the notes and 
the circulation of gold were immediately restored. There had in this 
instance been no actual inflation. The notes depreciated because they 
were inconvertible. A remedy was easily found. 

The troubles resulting from actual inflation are sometimes very serious. 
No one can tell the precise time at which inflation shall have occurred. 
We have in the United States circulating side by side with gold at par 
almost as much fiduciary money as gold. The silver dollars, silver certif- 
icates, national bank and reserve notes, and greenbacks, about equal 
the country’s stock of gold, yet no trouble has arisen since the silver 
crisis. Such a situation seems altogether anomalous, yet I think it may 
be explained by the peculiar habits of the American people. They have 
become accustomed to the use of paper money and prefer it to gold. 
It is more convenient for the pocket. How much the pocket and till 
money of a country should be I can only conjecture; but it is altogether 
probable that a greater part of our paper currency is constantly employed 
in petty cash transactions. We can stand a larger measure of inflation for 
this reason than might elsewhere be possible. There is however one peril 
which we must confront. If we have in fact too much paper money and 
have not made adequate provision for its prompt redemption under all 
circumstances, an occasion may arise which will rudely shock the general 
confidence and precipitate upon us a suspension of specie payments. 
The European war has driven to our shores a great stock of gold which 
must some day be sent back again. What foreign nations have been in 
the habit of using they will require again, and when the time comes we 
must somehow provide $500,000,000 of gold for export. We shall then 
know whether we have been guilty of inflation or not. The death of the 
donkey proved that too many shavings had been mingled with his food. 
There is a point beyond which inflation may not be pushed, although it 
may not be evident for a time, and if the paper money be constantly 
increased, no matter how safe or secure or scientific it may be, that point 
will ultimately be reached. 

One precaution easily availed of which should protect us against infla- 
tion, we have constantly disregarded. If all notes were given the charac- 
ter of checks, and required to be redeemed when their work had been 
done, inflation should be very difficult. The Canadians have employed 
this precaution for many years. Banknotes are authorized but are not 
treated as money and do not circulate as such. They go out, but 
promptly come back again for redemption by the bank of issue. They 
answer the purpose of certified checks in convenient denominations. 

Some such provision is necessary because the temptation to utter notes 
is almost irresistible. Their use is very profitable to the maker: it en- 
ables him to lend what he lacks, at current rates of interest, by furtively 
borrowing from the community without paying any interest at all. 
This extraordinary operation is possible because such notes take the form 
and assume the character of money and remain in circulation as such. 
The individual who could in some manner lend his private checks and 
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keep them out for long and indefinite periods might accomplish the same 
result. The proof of the imposture is found in the form of the notes. 
They are designed to look as nearly like money as possible. If their face 
showed their real character, it might be difficult to keep them out. 
Even the government found it impossible to put out its naked promises 
in lieu of the money to which the people had been accustomed and there- 
fore compelled their use by making them legal tender. That private ob- 
ligations, lacking this quality, now circulate without question is due to 
custom, use and the ignorance of the people with respect to their real 
character. There was never any commercial need of them. They were 
not put in aid of business. The greenbacks were put out in order to force 
the people to lend what the government, during the Civil War, lacked 
the means to buy; and the national banknotes were authorized to induce 
banks to lend when the credit of the government was impaired. Kings 
long ago called their exactions indulgences. We also pretended to borrow, 
but we saw to it that those who would not lend should be compelled to do 
so by making the public promises legal tender. All such notes seem to 
have been originally put out for the same purpose. For many years 
institutions called banks of issue were permitted to be organized, whose 
sole function seemed to be to borrow from the people what they loaned 
to the people at usury. The notes were always spurious, as we learned 
time and again. The banks were sometimes located in a howling wilder- 
ness where demand for payment was almost impossible. These wild cat 
institutions caused great havoc. Missouri passed a law prohibiting the 
circulation of their notes within its borders. People were deceived by 
them: they sold for them but soon found that they could not buy with 
them. 

There is some hocus pocus about money which seems to deceive every- 
body. We understand why the government, with a view to increasing the 
supply should not put out promises to deliver wheat or corn, having none 
in its bins; but we cannot understand why the government and banks 
should not be permitted to utter promises to pay money under like cir- 
cumstances. We know that they have done so and that for nearly half 
a century no trouble has resulted. We do not reflect that the deception 
is the same in both cases. The only difference between the two schemes 
is that the former is hard to maintain and the latter easy. Grain receipts 
or promises are not used as currency, whereas money promises or notes 
are. The former are likely to be presented for redemption and the latter 
not. Any elevator might put out false receipts with absolute impunity for 
a time,—paying out of its repleted stock and nicely calculating the 
demands likely to be made upon it. But if the fact were known, the 
crime would be punished. Why is a promise to deliver grain not in stock 
treated as a crime when promises to pay money not in stock are regarded 
with universal favor? The answer is simple. The people do not under- 
stand money and they do understand warehouse receipts. Intelligent 
people trust the government to keep a recognized evil within bounds. 
Sometimes they are deceived. 

The history of the Bank of Amsterdam affords an excellent illustration 
of the evil which I have attempted to explain. That institution received 
bullion in store and issued warehouse receipts sounding in ounces, or 
definite weights, of certified fineness. These receipts were current 
centuries ago in all the markets of Europe and commanded a premium 
over gold for reasons already stated. After a while the managers observed 
that of the bullion deposited very little was withdrawn. The title to it 
was frequently transferred but the bullion was not disturbed. Relying 
upon this fact, the stock on deposit was gradually and secretly with- 
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drawn to meet some financial need of the city. The receipts continued 
to circulate long after the fund available for payment had been depleted 
but only until some faint suspicion or rumor of the turpitude of the 
bank caused a run: the bank then instantly collapsed. Inflation was 
accomplished in this instance by gradual withdrawal of the gold upon 
which the receipts were predicated. The same sort of inflation is effected 
by a gradual increase in the notes predicated upon a definite stock of 
gold. In either case the increasing disparity between the promise and 
the means available for its performance, must result ultimately in dis- 
aster. One cannot increase the stock of grain by uttering spurious prom- 
ises to deliver grain; neither can we increase the stock of money by utter- 
ing promises to pay money: yet people seem to be always of a contrary 
opinion. If the matter be inquired into, the error will be found to be 
confined to two general classes: those who wish borrowing made easy 
and those who mean to make lending profitable. These two, the mer- 
chant and the banker, dominate trade; and under their influence all the 
blunders of the past have been committed. Whether such blunders are 
likely to be committed in the future remains to be ascertained. We are 
now about to embark upon a new experiment. An agitation begun for 
“‘assets’”’ currency designed to “keep pace with the demands of trade” has 
resulted in the organization of Reserve Banks with power to utter $100 
of notes for every $40 of greenbacks or gold held in reserve. Whether 
or not the scheme will result in dangerous inflation is still in question. 
No adequate provision for the redemption of the notes has been made. 
The issuing bank may pay them in greenbacks. The notes are public 
obligations payable, as we have been led to believe, in gold, yet the 
federal treasury does not contain the gold to redeem any considerable 
part of them. They are easily put in circulation and easily kept out. 
They must be sent home for redemption whenever they reach the tills 
of a reserve bank, but they may be freely paid out by the 25,000 private 
banks of the country; and it remains to be ascertained how many will be 
kept in circulation by their instrumentality. They were meant to afford 
easy money; to facilitate the movement of goods; to control the rates of 
interest; to break the money power and to accomplish many other 
chimerical benefits for the commercial classes. In all likelihood the 
system will fall into competent hands and all of these false pretences will 
be abandoned. But if it is fanatically used to accomplish what its pro- 
moters said it should accomplish, inflation and ruin will—some day—be 
inevitable. 

The sum of these considerations is this. We employ a gold money be- 
cause it is the best money known; we use also various tokens of gold in 
order to facilitate its circulation; we do not by the use of such tokens 
increase the supply of money; no token should be used which cannot be 
instantly and everywhere converted into gold; where such precaution is 
observed, no country should lack enough gold for its need; the spon- 
taneous movements of gold are beneficial; to arrest its normal movement 
is to interfere with trade; stress in the money market means not that 
money is scarce but that goods are needed and money has been or is being 
forwarded to bring them in; an abnormal stress in the money market is 
due either to interferences with the free movement of gold or to inflation 
or to failing credit; inflation induces hoarding; a prohibition upon export 
drives gold abroad; when confidence is destroyed liquidation is inevitable; 
you cannot by the use of paper currency either dispense with the use or 
increase the quantity of money; there is money enough in the world to do 
the business of the world. 





Modern Banking and Trust Company Methods 
BY 


WILLIAM McCHESNEY MARTIN, A.B., LL.B. 
CHAPTER XVIII (Continued). 


THE TRUST DEPARTMENT. (Continued.) 
SECURITIES REGISTER. 

It is quite essential that a record be kept which will show at a glance 
all the assets belonging to each estate, and the detailed information 
concerning these assets. A trust department also frequently purchases 
securities which it holds for sale to the different estates when the need 
arises, and it is necessary that these may also be readily ascertained at 
any time. For this purpose, a record called the Securities Register is 
used. The illustration on the following page shows a good form of such 
a record, which has been used with a great deal of satisfaction by one 
of our large institutions. The page here shown is reduced from one 
20 inches long and 153 inches wide. 

This record is preferably a loose-leaf book, and a page or more is 
used for each account. For reference purposés and convenience in 
handling the accounts, it is a good plan to arrange the book into dif- 
ferent divisions, according to the nature of the trust, and to file the 
sheets bearing the different accounts in the same order as the securities 
of the various estates are arranged in the-vault. The most common 
divisions are: Bills Receivable, Curator, Guardian, Administrator, Ex- 
ecutor, Trustee and Agent. These are separated by the use of heavy 
sheets with tabs showing these divisions and extending beyond the 
sheets. All sheets showing securities purchased by the department for 
its Bills Receivable Account are filed after the tab marked “Bills Re- 
ceivable,’’ and all sheets showing securities belonging to the different 
estates are filed alphabetically, according to the name of the estate, 
after the respective tabs. The use of a loose-leaf book enables the 
accounts to be kept in alphabetical order, under their respective classes, 
and thus an index of the accounts is unnecessary. 

This book is usually kept by the Securities Teller, and when securi- 
ties are received, a detailed record of them is made by him init. First 
is inserted the date on which they are received; then the kind of security 
—whether it is a bond, stock, mortgage, etc.; next, the name of the 
person or concern issuing the bond or stock, or the maker of the mort- 
gage, and after this is entered a complete description of the security, 
such as the date, maturity and number of the bond, or the number of 
the certificate of stock, or if a real estate loan, a description of the 
property securing it. In the next column is shown the rate of interest 
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the note or bond bears or the dividend rate on the shares of stock. 
Then the number of the bonds or shares of stock received are entered. 
After this is written the price paid for the security or the inventory 
value of it. The next column, although bearing no heading, is quite 

{ important. When securities 
are disposed of, the word 
“Out”’ is stamped in this col- 
umn after the entry of such 
securities, and this enables 
one to tell at a glance what 
securities are held at any time 
as assets of anestate. Inthe 
debit column are entered the 
amounts of all securities dis- 
posed of, and in the credit 
column the amounts of all 
securities received. The bal- 
ance column always shows 
the total amount of the assets 
of the estate. As securities 
are received, the amount of 
them is added to the previous 
balance, and as they are dis- 
posed of, the amount is sub- 
tracted. The balance in this 
column should always agree 
with the balance of the in- 
vestment column of the ac- 
count in the ledger. Like- 
wise, the total of all the bal- 
ance columns in the Securities 
Register shouid always agree 
with the total balances of the 
investment columns in the 
ledger, and these records are 
usually verified in this way 
at the end of each month. 
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When securities are disposed 
of, the numbers of the lines 
on the form shown above be- 
come quite a convenience 
and a time-saver. If a se- 

curity is sold, it is not necessary to again enter a detailed description 
of the security, but only to insert the date on which sold and make an 
entry like, ‘Sold, line 6 above,” place the amount in the debit column, 
and stamp the word “Out” in the column provided. If only part of 
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the security is sold, the entry, ‘Sold part, line 6 above,”’ is made. When 
a mortgage is paid off, it is only necessary to make an entry like, ‘‘Re- 
ceived payment, line 1 above.’’ Similar simple entries may also be 
made covering amortization entries, etc. 

The information in this record being so complete, it obviates the 
necessity of going into the vault frequently and handling the securities 
or of referring to a number of old ledgers for certain information. It 
enables the information to be given quickly and accurately, and this is 
often of great importance. This record is also of great assistance in 
making periodical examinations of the assets of the various estates, as 
the information is so complete and exact that the assets of each estate 
can be intelligently and readily checked. It also enables the settlement 
clerk to obtain all the desired information in regard to the assets of an 
estate, without recourse to the securities themselves. Of course, the 
information obtained from this record should be checked over with the 
securities themselves before a final settlement is made, but all the pre- 
liminary work can be done, with the use of this record, before taking 
the securities out of the vault. 

In the form of record shown on the preceding page, all kinds of assets 
are entered, no matter whether they are stocks, bonds, real estate loans, 
collateral notes, unsecured notes, real estate, or other assets. How- 
ever, where it would be too cumbersome to use one record for all such 
assets, separate records may be used for the different classes of securi- 
ties, and this is done by some of the larger institutions. 

Some companies use cards for this record, and have different kinds 
of cards for the different classes of assets. 


INDEX OF SECURITIES. 
It has been seen that the Securities Register contains a complete 
list of all the securities belonging to each estate. However, it is obvious 
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that occasions may arise, and frequently do, when it is desirable to know 
just how much of a certain security the Trust Department holds and 
the different estates owning some of it. Therefore, in order that the 
amount of any given security held in the various trusts may be ascer- 
tained easily and without delay, it is necessary to provide an index of 
the securities, showing the names of all the trusts owning some of each 
security and the amount held by each. For this purpose, cards are 
generally used, and these are filed alphabetically, according to the 
name of the security. The illustration on the preceding page shows 
the usual form of this index. The size of this card is 8 inches long and 
5 inches wide. 

When a security is received, the name of it is placed at the top of 
the card, and the name of the estate owning it, the number of the shares 
or bonds, the par value, the rate of interest or dividend, and the amount 
at which carried, are entered in the spaces provided. As other estates 
acquire some of the same security, the proper entries are made on this 
card. 

When the amount of a security held for an estate is disposed of, this 
fact is promptly noted on the card. If all of the security held in the 
department has been disposed of, the card is so marked, taken out, and 
filed in another drawer. It is a good idea to save the card, though the 
security has been disposed of, because it may be desirable to know at 
some future time whether such a security was ever held in the depart- 
ment and just what estates owned it, or other information about it. 


PARTICIPATION RECORD. 

It is quite customary for a trust department to purchase participa- 
tions in a real estate loan or bond for its various trust estates, and as 
these cannot be entered on the card shown above, a separate form is 
“x for such cases. The following illustration shows such a form: 
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The name of the maker of the loan or bond is entered at the top of 
the card, together with the amount, the rate of interest, date, and matur- 
ity, and the names of the estates owning participations in it, and the 
amounts, are entered on the lines below. 

MATURITY REGISTER. 

It is, of course, essential to keep track of the dates on which interest 
on the different securities is payable, as well as when the principal itself 
is due. This information is necessary in order to see that the coupons 
are clipped at the proper time and that interest notes are paid when due. 
Also, it is necessary to know when the principal becomes due, so ar- 
rangements may be made for an extension of the note, or if it is paid, 
sO a new investment can be procured for the estate. For this purpose, 
a book called the Maturity Register is used. The following is a repro- 
duction of a page from such a record: 


ESTATE prt pores (Prete) 


JABOART SED JULY MATURITIES 
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This record is usually a loose-leaf book or in the form of cards. The 
page given above is from a loose-leaf book, and is 14 inches long and 9 
inches wide. 

All principal and income from the different securities is kept track of 
by means of this record, except dividends on stocks, for which a separate 
record is kept. Inasmuch as nearly all interest on mortgages and bonds 
is payable semi-annually, the sheets are printed so as to provide for 
semi-annual maturities, such as January and July, February and Au- 
gust, March and September, April and October, May and November, 
and June and December. Separate sheets are printed with these dif- 
ferent headings. If the interest on a security is payable in January and 
July, it is entered on a sheet bearing these maturities, and if it is payable 
in February and August, it is entered on a sheet bearing those maturities. 
If it is payable quarterly, two sheets are used. 

The name of the estate owning the securities is shown at the top of 
the sheet, and the information in regard to the securities is entered 
under the respective headings below. 
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MATURITY REGISTER FOR PARTICIPATIONS. 
As participations in real estate loans or bonds for various estates 
cannot be entered on the preceding form, a special form is provided 
for these. The following is such a form: 


SECURITY Yohen. One bhe (on w) 
JUNE AMD UECEMBER MATURITIES 


PRINCIPAL PRINCIPAL INTEREST REMARKS 


[Amount T MATURITY MATURITY 


ESTATE ESTATE 


Vy (Frnetee) 


The name of the maker of the loan or bond is entered at the top of 
the sheet, together with the information regarding the principal and 
interest, and the name of each estate owning a participation in it, and 
the amount, is entered on the lines below. 

Both of these forms of sheets are kept in the same Security Register, 
though they are filed somewhat differently. The register is arranged 
into the following six chronological divisions: January and July, Feb- 
ruary and August, March and September, April and October, May 
and November, and June and December, which are separated by the use of 
heavy sheets with tabs showing these months, which extend beyond 
the sheets. All sheets of the kind first explained, with maturities in 
January and July, are filed alphabetically, according to the name of the 
estate, after the tab bearing these months, all such sheets with maturi- 
ties in February and August are likewise filed after the tab bearing 
those months, and so on. It is obvious that the cards provided for 
participations could not be filed according to name of estate, because, 
as a rule, the names of several estates appear on one card. Therefore, 
they are kept together in each division and filed alphabetically according 
to the name of the loan or bond. 

It may be that there are too many sheets to be conveniently handled 
in one volume, and, if this is the case, the record may be divided into 
several books. 

At the first of each month, a memorandum of all the maturities during 
that month is taken from this record, and these are carefully watched 
to see that they are accounted for. 
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DIVIDEND TICKLER. 


In order to keep track of dividends on the stock owned by the various 
estates, a separate record iskept. This may also be in the form of a 
loose-leaf book or cards. A good form of such a record is shown in the 
ae illustration: 


OIVIDEND TICKLER 


CORPORATION Yar ri tt Mra WManufactureng So 
HELD AY aan (Pruceter) wo.OF SHARES / 2, ®AR VALUE. S/O) 


RATE % 


The form here shown is a card 8 inches long and 5 inches wide. Head- 
ings are provided for all the desired information, and sufficient spaces 
are provided to enable the card to last for a number of years. 

These cards are also filed alphabetically under the months in which 
the dividends are due, and by reference to them, the trust department 
is enabled to know whether or not the dividends are being received as 
due. When a dividend is received, the amount of it and the date re- 
ceived are entered in the proper space on this card. If one is not re- 
ceived when due, the department should write to the concern, inquiring 


the reason for it. 
REQUISITION BOOK. 


In order to safeguard the contents of the Trust Department vault, 
it is desirable that a record be kept of all securities, original deeds of 
trust under which the company is acting as trustee, wills, copies of in- 
ventories, insurance policies, and other important documents, from the 
time they are first placed in the vault until finally disposed of. Any 
document that is important enough to go into the vault is important 
enough to have a complete history of, and a record should be kept 
which will show every time it is taken out, the date it was taken out, 
by whom it was taken out, and a similar record when it is returned. 
If taken out permanently, this record should disclose it. 

As entries are made in this book whenever it is desired to take any- 
thing out of the vault, it is frequently called the Requisition Book. 
Such a book shows by whom the securities or instruments were received, 
to whom they were delivered, the date of receipt or delivery, and the 
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estate to which they belong. This enables the Trust Officer to know 
who handled a security or instrument last, and what disposition was 
made of it. It is also useful in case someone comes in with a receipt 
calling for certain securities, issued some time in the past. By referring 
to this record, it can be quickly ascertained whether such securities 
were received by the department and other information learned in re- 
gard to the transaction. 


A good form of such a record is as follows: 
REQUISITION BOOK 


of OB 2l. verted 


LTT PEL 


a 


S 
» 
ins 
D 
i 
iy 


= 
lad 
“i 


Bogoccoces 


boa 


Coo 
pal 


a 
| 


iors 
lonal 
| 


il 
i 


The form here shown is from a 
inches long and 8} inches wide. 

When securities are received,they are promptly entered in this book, 
the date of receipt being placed in the first column, the name of the 
estate to which they belong in the next, and a description of them in 
the next. In the column headed ‘Delivered To” the clerk receiving 
them signs his name and in the column headed “How Disposed Of”’ he 
enters whether they have been replaced in the vault, or turned over to 
somebody else, and the purpose. In the next column, the Trust Officer 
or one of his assistants signs his name, signifying that the security has 
been safely put away in the vault or properly disposed of. 

When securities are delivered, similar entries are made. The person 
taking the securities out of the vault signs his name in the column 
headed “Out By’’, and the person to whom he delivers them signs his 
name in the column headed ‘Delivered To,’’ which serves asa receipt. 
In case they are to be sent out by mail, this fact is noted in this space, 
and a memorandum is made to see that a receipt for the securities is 
obtained. 

The purpose of the line numbers on the form shown is to facilitate 
the checking of the items when they are returned to the vault or ac- 
counted for. By marking the papers with the page and line number 
on which they appear in this record, it is easier to locate them in the 
book than if the lines were not numbered. 

This record should be regularly checked over at least once a week by 
the Trust Officer or one of his assistants to see that all securities and 
papers taken out of the vault have been properly accounted for, and 
others properly placed in the vault. 

(To be continued.) 
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INQUIRIES ano CORRESPONDENCE 


This department places at your service able legal talent 
asd experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


° CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
it on out of which the question arises. 


COLLECTIONS—CANCELLED CHECKS—CHATTEL 
MORTGAGES. 


MINNESOTA, December, 1916. 


Editor, Banking Law Journal, 

Dear Sir:—Kindly give me your opinion on these questions. Where a bank 
takes in a bill of lading with a sight draft attached, and the depositor is given 
credit for it in his pass-book, and the bill of lading is forwarded to our correspondent 
bank and we in turn having taken credit for the draft from the correspondent bank, 
it however was turned down and protested, and returned to us, with protest fees 
attached, and now the depositor refuses to have any thing to do with the sight- 
draft or the bill of lading he claims that where a bank takes and gives a depositor 
credit in his pass book, the bank passes as the owner of the instrument. We would 
have a right to charge his account back wouldn’t we? But he has everything 
checked out. Would it be advisable to sue him and get a judgment? 

Where a bank sends out statements of their depositors’ accounts at the last 
of each month, and whereby it happens that the checks of a depositor are lost 
th ough the mail, and he claims he never received them, is the bank liable for his 
checks when mailed to him and is lost. Of course the checks are no good to any 
body as they were all cancelled, but he claims that he has more money coming to 
him, he seems to think that we have charged his account with somebody else’s 
check, and where the loose leaf ledger is used we have no way we can prove it. 
Will you kindly let us know if he can hold the bank liable? 

Where a chattel mortgage is given on stock and where the drawer wants some 
more time to pay it in, will it be necessary to draw up a new mortgage, or could the 
bank draw up just a new note, and leave the old mortgage on record, or would 
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that hold, in case of a forced sale? I always been of the opinion that the mo tgage 
and the note must be of even date. 
Thanking you for the courtesy of an early reply, will be appreciated. 
A subscriber to the BANKING LAW JOURNAL. 
Yours truly, CASHIER. 


Answer: A bank in which a check is deposited for collection is entitled 
to charge it back to the account of the depositor and revoke the credit 
given therefor if it turns out that the check is worthless, unless the bank 
has been guilty of negligence, or has done something to mislead the 
depositor, or induce him to act to his injury; and the bank has this 
right even though it has credited the check to the account of the depositor 
as cash. In other words, the act of the bank in crediting a check as cash 
and granting the depositor the right to draw against such credit is a mere 
gratuity and does not constitute it the owner of the check nor preclude 
it from charging back the amount of the check where the check is re- 
turned unpaid without negligence on the part of the bank. 

In Winchester Milling Co. v. Bank of Winchester, Tenn., 111 S. W. 
Rep. 248, it was said: ‘‘The mere fact that the collecting bank credited 
him with the check as cash did not alter their relation (the agency of the 
bank for collection). This is done daily; indeed, it is the almost universal 
usage to credit such collections as cash, unless the customer making such 
deposit is in weak credit. If the check is unpaid, it is charged off again, 
and the unpaid check returned to the depositor.” 

Thus, if it appears that a check, deposited in a bank and forwarded 
for collection, is not paid because payment has been stopped by the 
drawer, the bank may charge the amount of the check back to the 
account of the depositor, and if in these circumstances the bank has per- 
mitted its depositor to withdraw the amount before receiving notice of 
the non-payment of the check it may recover the amount in an action 
against the depositor. Union Safe Deposit Co. v. Strauch, 20 Pa. Sup. 
Ct. Rep. 196. ‘ 

The inquiry with reference to the lost cancelled checks resolves itself 
to a question of proof. Under the circumstances recited it would seem to 
be a difficult matter for either side to establish conclusively the correct- 
ness of the position assumed. What would probably happen would be 
that the jury would be called upon to determine which side to believe 
after hearing the witnesses on both sides. 

There is no rule which requires a mortgage and the note secured by the 
mortgage to be of even date. Mortgages are frequently held valid where- 
in it appears that the debt was in existence at the time the mortgage was 
executed, or where it appears that the mortgage was given to secure 
future advances, that is for a debt not in existence at the time of the 
execution of the mortgage. Extending the time of payment of a note 
secured by a chattel mortgage does not discharge the mortgage. In 
Jones on Chattel Mortgages, §643, it is said: ‘The taking of a new note 
in exchange for the original note does not ordinarily discharge the mort- 
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gage. It is, however, a question of the intention of he parties and 
therefore a question for the jury and not for the court.” 

This clearly implies that there are circumstances under which the 
taking of a new note might discharge the mortgage. The safer practice, 
therefore, would be to have a new mortgage executed and filed upon 
surrendering the old note for a new one. 


EFFECT OF SALE OF COLLATERALS ON STATUTE OF 
LIMITATIONS. 


Wisconsin, December, 1916. 
Editor, Banking Law Journal, 

DEAR Sir:—A corporation, organized under the laws of the State of Wisconsin, 
borrowed a sum of money from Bank D, on its corporate note, executed by B, its 
President and C its Treasurer. B and C and three other directors endorsed the 
note in blank. This note was renewed twice in like form. 

The corporation was then re-organized, its capital increased and the greater 
portion of the increase invested in real estate, the three directors retiring from the 
new corporation. Later all the property of the corporation, except the best part of 
the real estate, was bonded, the bonds being signed by B as president, attested by 
E, as secretary and the interest coupons signed by C, as Treasurer. 

For renewal of the note then due B and C offered a corporate note signed by them 
as President and Treasurer and endorsed individually by them in blank. This 
note was at first rejected, but finally accepted on deposit of a like amount of bonds 
of the issue referred to as collateral security. 

Shortly thereafter, and before the maturity of the note, the corporation went 
into the hands of a receiver and later into bankruptcy. At the maturity of the note 
it was duly protested for non-payment and the endorsers, B and C, duly notified 
of its dishonor. 

The property of the corporation was scld at a nominal value. The bonds were 
in litigation, but were finally held good and after paying large amounts for receivers’ 
fees and other expense, the balance was applied towards the payment of the bonds, 
the total dividend paid thereon being about 35 per cent. The dividend due Bank D 
on its bonds was applied on the note, the bank paying the collection charges. Notice 
of the dividend and application thereof was not mailed to the endorsers as they were 
supposed to have sufficient information at first hand. At the time of the applica- 
tion of the first dividend the note was four years and one month past due, the 
second dividend being applied five months later, a little less than two years ago. 
The note itself is now over six years past due. The question upon which we would 
like you~ opinion is, therefore: Can endorsers B and C be relieved from liability 
for the blank endorsement under the plea of the six year limitation by statute and 
that the endorsement made through the dividend paid on the collateral does not 
operate to extend the statute of limitations? 

Respectfully yours, VICE PRESIDENT. 

Answer :—The question presented is this: if collaterals securing a note 
are sold and the proceeds applied to the partial payment of the note 
during the period limited by the statute of limitations, does this consti- 
tute a part payment causing the statutory period to begin to run anew 
from the time of such application. 

The general rule on this question is found in 25 cyc. 1378 and is as 
follows: ‘There is a conflict of authority on the question of the effect 


of applying the proceeds of collaterals left with the creditor by the 
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debtor as part payment of the debt. In some jurisdictions it is regarded 
as sufficient to interrupt the statute provided the collaterals are realized 
on within a reasonable time. In others it is ineffectual for such purpose 
in the absence of notice to or assent by the debtor. In Minnesota not 
even notice to and failure of the debtor to object will make the payment 
available to suspend the statement if the collaterals are delivered at the 
time of the delivery of the note; if delivered subsequently they operate 
as payment at the time of delivery. Wolford v. Cook, 71 Minn. 77, 
73 N. W. 706.” 

We do not find any Wisconsin decision on this question but the weight 
of authority slightly favors the rule that, even where the collaterals are 
delivered at the time of the delivery of the note, the sale thereof con- 
stitutes a part payment by the debtor sufficient to cause the statute to 
begin to run from the date of such sale. This is the rule laid down in 
Maine, Massachusetts, Nebraska, New Jersey, North Carolina and 
Vermont. The North Carolina decision on this question is First National 
Bank v. King 80 S. E. 251, which will be found in volume 31 of the BANK- 
ING LAw JOURNAL at page 308. The contrary rule, that is the rule that 
holds that a sale of securities is not effectual to stop the bar of the 
statute, in the absence of evidence of notice to. or assent by the debtor 
is followed in Alabama, New York and Minnesota. The New York 
decision on this question is Brooklyn Savings Bank v. Barnaby, 197 
N. Y. 210, 90 N. E. 834. This decision will be found in volume 27 of the 
BANKING LAw JOURNAL at page 143. 


LIABILITY OF COLLECTING BANK FOR CHECK LOST IN 
THE MAIL. 


FiLoripa, March 2, 1917. 
Editor, Banking Law Journal, 

Dear S1r:—On February 4th, 1916, a check for $50.00 drawn on a bank in a 
neighboring town was given us for deposit, but before issuing deposit receipt, the 
party had us phone the bank to find out if the check was good, and we were in- 
formed that it was at that time, and they requested us to mail direct to them, 
instead of c'earing through the regular correspondents. We so informed the party 
making the deposit, and he asked us to do so. 

After waiting a reasonable length of time for the funds to cover the check, we 
receiving no reply from the bank, we phoned the bank, and they advised us that 
the check had never been received, we therefor waited a reasonable length of time 
to see if the check would show up, which it never has. On February 26th, 1916, 
we charged the check back to the depositors account informing him that it had 
been lost in the mails. Ab6éut the 15th of February, 1917, he requests that we 
refund him the amount of the check. Please advise if it is our duty to do so. 

Yours very truly, R. C. P. 


Answer :—The liability of the bank depends upon whether or not it 
made inquiry within a reasonable time after the check was forwarded 
for collection. What is a reasonable time for the making of such inquiry 
depends entirely upon the circumstances. No definite rule can be laid 
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down regulating cases of this kind, but it would seem that if a check 
forwarded for collection is not heard from within the time when the remit- 
tance should be received in due course of business then the forwarding 
bank is under an obligation to make inquiry without further delay and 
to give notice of the circumstances to its depositor. In a case where a 
sight draft was mailed by a bank on the day of its receipt and lost in the 
mails, and the bank failed to make any inquiry or to notify the owner of 
the nonpayment of the draft for one month thereafter, it was held liable 
for the full amount where the drawee of the draft became insolvent before 
the expiration of such time. First Nat. Bank v. First Nat. Bank 4 
Dill (UW S ) 290, Fed. Cas. No. 4,810 

Where, however, checks are sent to a correspondent bank, not for 

collection and return, but for collection and credit, and the checks are 

redited to the account of the forwarding bank immediately upon receipt 
by the correspondent bank, the forwarding bank is not guilty of negli- 
gence in failing to make inquiry as to the result of the collection. First 
Nat. Bank v. City Nat. Bank, Tex., 166 S. W. Rep. 689. The ca e of 
Heinrich v. First Nat. Bank N. Y. 113, N. E. 531 published in the 
October 1916 issue of the JouRNAL at page 733, contains some pertinent 
statements of law with reference to what a bank should do where instru- 
ments forwarded for collection are not heard from in due time. 

It would seem that in order for a bank to be held liable in a case of this 
kind, the depositor would have to show that he had suffered some loss as 
a result of the bank’s negligence. If he is in a position to secure duplicate 
checks or collect from the drawer in some manner, then it would appear 
that he would have no claim against the bank. If, however, it were to be 
that the bank can be compelled to pay the amount of the checks of the 
depositor, irrespective of any loss by the depositor, then the bank would 
be entitled to enforce the checks against the drawer as lost instruments, 
providing of course the drawer had not been discharged of liability in 
any way. 


WAIVER FROM COMPTROLLER NECESSARY IN CASE OF 
JOINT DEPOSIT. 


New York, February 23, 1917. 
Editor, Banking Law Journal, 

Dear Sir:—I understand that a decision has recently been rendered in the 
Court in this State, that on an account which is opened in two names and payable 
to either or survivor, that, in the case of the death of one of the parties, a Bank 
must obtain a waiver from the State Comptroller before paying any of the money 
to the survivor. 

I would be pleased if you would forward me a copy of this decision or inform me 
where I could obtain one. 

Thanking you in advance, I am, 

Yours very truly, AUDITOR. 

Answer:—Where there is money in a bank on deposit in the names 


of two or more persons, payable to either or the survivor, upon the death 
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of one of the parties to the deposit, the bank must obtain a waiver from 
the State Comptroller, before paying the deposit to anyone. 

Furthermore, such a deposit is now subject to taxation under the Tax 
Law of the State of New York. Chapter 323 of the Laws of New York, 
1916, which became a law April 26, 1916, provides for an inheritance tax 
on joint deposits. This chapter amends section 220 of the tax law to read 
as follows: ‘‘Whenever property is held in the joint names of two or 
more persons, or as tenants by the entirety, or is deposited in banks or 
other institutions or depositories in the joint names of two. or more 
persons and payable to either or the survivor, upon the death of one of 
such persons the right of the surviving tenant by the entirety, joint 
tenant or joint tenants, person or persons, to the immediate ownership 
or possession and enjoyment of such property shall be deemed a transfer 
taxable under the provisions of this chapter in the same manner as though 
the whole property to which such transfer relates belonged absolutely to 
the deceased tenant by the entirety, joint tenant or joint depositor and 
had been bequeathed to the surviving tenant by the entirety, joint 
tenant or joint tenants, person or persons, by such deceased tenant by 
the entirety, joint tenant or joint depositor by will.” 


JOINT AND TRUST ACCOUNTS. 
NEw York, February 23, 1917. 
Editor, Banking Law Journal, 

DEAR SiR:—As a savings bank, we open a great many accounts which are in 
two forms 7. ¢., trustee accounts, and joint accounts. In these two forms of accounts 
the money, at the death of the trustee, or upon the death of one party to the joint 
account, passes to the beneficiary, or to the survivor. Are we safe in advising people 
who contemplate the opening of such accounts, that this is always true? In other 
words, may the purpose not be defeated? Can you tell me how this could be 
brought about, and, possibly, give me some decisions of the courts upon this point? 

Also, please advise me, whether, in the joint account, irrespective of the amount, 
there would be any inheritance tax involved. 

If the joint account is arranged to read, ‘‘John Jones and Mary Jones,’ 'instead of 
“John Jones or Mary Jones,”’ would this change the situation in any particular. 
That is, would they still be joint tenants. 

Yours very truly, SUBSCRIBER. 


Answer :—The rights of the parties to a joint or trust account, particu- 
larly after the death of one of the parties, apparently involves the applica- 
tion or rather complicated legal rules. However, when the matter is 
analyzed it comes down to comparatively simple terms. 

The rules governing the rights of parties to these deposits can best 
be illustrated by reference to a few concrete cases. If A deposits money 
in an account entitled ‘‘A in trust for B’’ and performs some overt act 
indicating an intention to give to B an absolutely irrevocable interest 
in the fund, such as the delivery of the pass book to B or a statement to 
the effect that A has made a gift of the money to B, then B becomes the 
beneficial owner of the fund during A’s lifetime and upon A’s death is 
entitled to collect the deposit. 
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On the other hand if A deposits money in an account entitled ‘‘A in 
trust for B’’ and there are circumstances which indicate that A's inten- 
tion is that B shall have the money upon A’s death, providing A does not 
change his mind in the meantime, then B is not entitled to the deposit 
upon the death of A. The reason is that in this latter instance A has 
attempted to make a testamentary disposition of his property and the 
disposition is ineffective for the reason that it lacks the necessary for- 
malities. The only way in which such disposition can be accomplished 
is by the making of a will. 

In a case where A deposits money in his name in trust for B and there 
are no circumstances indicating an intention one way or the other with 
regard to the making of a gift, at the time of the deposit, or thereafter, 
the courts of New York hold that a tentative trust is created which be- 
comes irrevocable upon A’s death. 

Until the New York Banking Law of 1914 went into effect the same 
general rules applied to a joint deposit. That is if A deposited money in 
the names of A-and B and the surrounding circumstances showed that 
A’s intention was to make a gift to B at the time of the deposit, then A 
and B would become owners of the deposit as joint tenants. And upon 
the death of either the survivor would, under the rules of joint tenancy, 
become the owner of the entire deposit. But in a case where it could be 
shown that a deposit of this kind was made merely for the purpose of 
convenience in drawing the money or for the purpose of making a gift 
effective upon A’s death provided he did not alter his mind during his 
lifetime, or for some other purpose incompatible with the making of an 
out and out gift, then upon the death of A, B would take no interest in the 
fund. 

In 1914 section 249 of the Banking Law was enacted and read in part 
as follows: ‘‘When a deposit shall be made by any person in the names 
of such depositor and another person and in form to be paid to either or 
the survivor of them such deposit and any additions thereto made by 
either of such persons after the making thereof, shall become the property 
of such persons as joint tenants, and the same together with all dividends 
thereon shall be held for the exclusive use of such persons and may be 
paid to either during the lifetime of both or to the survivor after the 
death of one of them and such payment and the receipt or acquittance 
of the one to whom such payment is made shall be a valid and sufficient 
release and discharge to such savings bank for all payments made on 
account of such deposit prior to the receipt by such savings bank of notice 
in writing not to pay such deposit in accordance with the terms thereof. 
The making of the deposit in such form shall, in the absence of fraud or 
undue influence, be conclusive evidence, in any action or proceeding to 
which either such savings bank or the surviving depositor is a party, of the 
intention of both depositors to vest title to such deposit and the additions 
thereto in such survivor.”’ 

Under this section the circumstances surrounding a joint deposit 
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would have no bearing on the rights of the parties. A mere deposit in 
two names would create a joint tenancy and the survivor would be en- 
titled to the entire deposit provided the account was ‘‘in form to be paid 
to either or the survivor.”” It seems quite clear that it would make no 
difference whether such an account read “A and B” or “A or B.” 

In the matter of Kline 65 Misc. Rep. (N. Y.) 446, decided in 1909, 
before the enactment of the above statute it was held that a deposit by 
a husband in the names of himself and his wife did not constitute a gift, 
where it appeared that it was not his intention to divest himself of con- 
trol. Upon his death it was held that the deposit was subject to an 
inheritance tax except as to such part thereof as belonged to the wife 
individually at the time of the deposit. This decision, as far as owner- 
ship of the deposit is concerned, is overruled by the above statute. 

In Keil’s Estate, 155 N. Y. Supp. 824, decided in 1915, it was held that 
where property accumulated by the joint efforts of a husband and wife 
is put into a bond, mortgage and certificate of deposit, taken in the names 
of the husband and wife a right of the survivorship in the wife was 
created and that upon the death of the husband the property was not 
subject to an inheritance tax. This decision, so far as the tax is con- 
cerned, is overruled by an amendment to the tax law referred to below. 

From the above it will be seen that it is difficult to give a depositor 
accurate advice as to what may be the result of depositing money ina 
joint or trust account. 

With reference to the liability of a joint account to an inheritance tax, 
the tax law of New York has been recently amended and such accounts 
are now specifically made subject to such a tax. The amendment is 
referred to and quoted in the answer to the preceding inquiry. The 
amount of exemption depends upon the relationship of the parties. 


RIGHTS OF PAYEE OF CHECK. 


PENNSYLVANIA, February 21, 1917. 
Editor, Banking Law Journal, 

DEAR Sir:—At a meeting of Bankers held recently, the question arose, Can a 
payee compel a bank to pay in all cash? My recollection is that several years ago 
I read a decision in your JOURNAL where the Court decided, that there was no 
contract between the bank and its customers by which they could be compelled to 
pay all cash, but that the banks could pay, if they saw fit by a draft at par on their 
reserve agents. Am [I right in this? If so, please refer me to the authority. 

Any information you can give me on this subject will be greatly appreciated. 
T.anking you in anticipation for this courtesy, I am, 

Very truly yours, A SUBSCRIBER. 

Answer: —In the first place, the payee of a check cannot compel the 
drawee bank to pay at all. The delivery of a bank check to the payee 
does not give him any right against the drawee bank. The Negotiable 
Instruments Law specifically provides that a bank check does not operate 
to assign to the payee any portion of the fund against which it is drawn. 
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The check is nothing more than an order upon the bank. The payee or 
other holder may present it to the bank and if payment is refused he 
may, upon taking the necessary steps, bring action against the drawer. 

In order that we may discuss the right of a creditor to insist that his 
claim be paid entirely in cash, we will assume that the payee has the 
check certified. He would then be in a position to enforce the check 
against the bank and he would certainly have the right to insist that the 
amount of the check be paid in cash. In fact he may reject any offer of 
payment on the part of the bank unless the offer is made in legal tender, 
such as gold coin, United States notes, etc. This is not in anyway peculiar 
to bank checks but applies in general to all claims. No creditor is bound 
to accept anything but money in payment of his claim. 

There is arule to the effect that a bank, which receives a check for 
collection, should insist on its being paid in cash, and should not permit 
a drawee to pay the check by delivering a draft drawn on some other 
banking institution. There are many instances, where collecting banks 
have been subjected to liability, because of their failure to observe this 
rule. 


RIGHT OF MORTGAGEE, ON DEFAULT, TO SUE ON NOTE. 


GRAYVILLE, ILL., February 26, 1917. 
Editor, Banking Law Journal, 

DEAR Sir:—Enclosed copy of note that is secured by a real estate mortgage. 
Can we, if we so desire, ignore the real estate and take judgment on this note and 
make the payment of same out of other real estate or personal property? Or do 
we have to exhaust first the real estate on which we have a mortgage, before we can 
go to other property? 

I thank you for whatever trouble I cause you. 

Very truly, CASHIER. 
$350.00 Grayville, Illinois, Feb. 26, 1916 
One year after date, for value received, I promise to pay to First National Bank 
of Grayville, or order, at the office of THE FIRST NATIONAL BANK OF GRAY- 
VILLE, ILLINOIS, Three hundred fifty no/100 Dollars with Seven per cent. in- 
terest per annum frim maturity until paid. 

I also agree that a reasonable attorney fee shall become due and payable upon default in payment 
of this note at maturity, and the same shall be included in the judgment rendered hereon. And to 
secure the payment of the above mentioned sum of money with interest as aforesaid, I hereby authorize 
irrevocably, any attorney of any Court of Record to appear for me in such Court in term time, or vaca- 
tion, at any time hereafter, and to waive the issuing and service of process and confess a judgment in 
favor of the legal holder of this note for such amount as may appear to be unpaid thereon together with 
10 per cent. attorney fees and costs, to waive and release all errors which may intervene in any such 
proceedings, and consent to immediate execution upon such judgment, hereby ratifying and confirming 
all that my said attorney may do by virtue hereof. The endorsers, signers and guarantors severally 
waive presentment for payment, protest, or notice of protest, and notice of non-payment of this note 
and diligence in bringing suit against any party to this note, and the sureties agree that the time of 
payment may be extended without notice or other consent. 


JOHN DOE. 








No—————_ Due 

Answer :—Where a promissory note is secured by a mortgage it may be 
stated the mortgagee may, upon default, proceed to foreclose the mort- 
gage or he may ignore the mortgage and bring action upon the note. The 
rule is stated in 27 Cyc at page 1274 as follows: ‘Unless it is otherwise 
provided by statute, where a mortgage is given to secure the payment of 
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a bond or promissory note the creditor may pursue his remedy either on 
the mortgage or on the evidence of the debt or on both concurrently. 
He is not required to foreclose the mortgage before resorting to his action 
on the note or bond.’”’ To this proposition of law the following Illinois 
cases are cited. Tartt v. Clayton, 109 Ill. 579; Palmer v. Harris, 100 II. 
276; Friedlander v. Fenton 180 Ill. 312, 54 N. E. 329; Esty v. Brooks, 
54 Ill. 379. 

From this point the statement quoted from Cyc continues as follows: 
“‘He (the mortgagee) may sue on the latter (note or bond) at law without 
regard to the mortgage or prove it as a claim in the administration of the 
estate of the deceased mortgagor; and such an action will lie although the 
mortgage itself is illegal and void, although the court would have no 
jurisdiction to decree a foreclosure, if that had been asked for, or although 
the plaintiff does not produce the mortgage or cannot produce it or 
account or its loss or destruction.” 


— 
THE M & M. JOURNAL. 

The M. & M. Journal, published by and in the interests of the employees of the 
Mechanics & Metals National Bank of New York City, which made its initial 
appearance in January, has issued its second number. The new publication is 
indeed a credit to the institution from which it springs and in particular to its 
editor, Frederick W. Gehle. It cannot but be a help and an inspiration to the 
employees of the bank and a source of gratification to the official staff. 

The prominent article in this issue is one on Organization, by John McHugh, 
Vice President of the Mechanics & Metals, in which he points out in an interesting 
manner the kind of bank organization that is effective and successful. This number 
also presents an article entitled ‘‘New Business,’’ by George F. Nelson and one 
dealing with ‘‘Advertising,’’ by F. E. Tyng, Jr. 

The Journal has adopted a unique policy in that it is not to be published at any 
stated intervals. The idea back of the paper is that it is published for those who 
write, as well as for those who read. It is not proposed that it shall be looked upon 
by any of those who cooperate in its production as a burden or a duty. New issues 
will appear from time to time, when a sufficient amount of contributed matter 
has been accumulated to make an interesting number. 


METTCO METEOR. 


The February issue of the Mettco Meteor entitles its editor, Norman Mason, to 
congratulations upon the unusual quantity of interesting material which it con- 
tains. The Meteor is a distinctly well edited periodical, published by the Metro- 
politan Trust Company of New York City in the interest of its employees. 

In this issue Donald Wilhelm writes about the coffee district of New York 
on the lower end of Manhattan Island, describing interesting bits of its history 
and telling of its quaint customs and practices. The Metropolitan Trust has 
recently added to its library one hundred new books dealing with banking, econom- 
ics, finance, investment, law, advertising and other kindred subjects, pertinent to 
the operation of a large banking institution. Expert librarians were consultéd in 
making up the list of books and another expert was engaged to list the new volumes 
according to the most approved library methods. The books are intended for the 
use of the officers and employees of the company and may be withdrawn for home 
reading. A complete list of the books is given in the February issue of the Mettco 
Meteor. Other banking institutions would do well to reflect upon the reasons 
which prompted the Metropolitan Trust to take this step and the benefits which 
may be derived. If any bank is considering similar action it should carefully look 
over the list of books made up by this progressive company. 


ooo 





COLUMBIA TRUST COMPANY 


THE COLUMBIA TRUST COMPANY 
UPTOWN OFFICE, FIFTH AVENUE AND THIRTY-FOURTH STREET. 

Few, if any, trust companies have made better progress within recent years 
than the Columbia Trust Company of New York. In 1912 the Columbia and the 
Knickerbocker Trust Companies were consolidated under the name of the Columbia 
Knickerbocker. Subsequently the name was changed to that by which it is now 
known. 
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Columbia Trust Company, Uptown Office, 34th Street and Fifth Avenue, New York City. 


While the main office is located at 60 Broadway, at its uptown office, Fifth Avenue 
and Thirty-fourth Street, its business is extensive. The building it occupies at this 
location is one of the most imposing bank structures in the United States, and the 
location one of the busiest in New York. The Building was designed by the late 
Stanford White, and is known as one of his last pieces of work. It was erected in 
1905 under the supervision of the firm of McKim, Mead and White. We present 
a view herewith of the exterior and one of the interior. In point of architectural 





THE BANKING LAW JOURNAL 


beauty its exterior and interior are surpassed by no commercial building in the 
country. 

In November, 1916, Mr. Harris A. Dunn, who at that time was Treasurer of the 
Company, was made a Vice-President and placed in charge of the Fifth Avenue 
office. Since assuming his new duties Mr. Dunn has made many new friends and 
customers for the Columbia and is enthusiastic over the outlook for increased 
business in the rapidly developing locality at the center of which Columbia Trust 
Company’s Fifth Avenue office is located. Mr. Dunn began as an office boy in the 
Knickerbocker Trust Company in 1899. He passed through practically all of the 


HARRIS A. DUNN, Vice President Columbia Trust Company, Manager Uptown Office. 


departments, and in 1903 was made Assistant Treasurer. After the reorganization 
of the Knickerbocker he was made Secretary and Treasurer and when the merger 
of the Columbia and Knickerbocker took place he was made Treasurer of the 
enlarged institution, which position he retained until November last. 

Mr. Dunn’s career is another illustration of a young man with sufficient energy, 
ambition and ability, climbing the ladder of success. 

The progress of the Columbia under the management of Mr. Willard V. King, 
the President, has been highly gratifying to its stockholders and directors. The 
year 1916 was its banner year, the deposits increased from $80,000,000 to over 
$97,000,000, or about twenty-one per cent. The capital of the Company is $5,000,- 
000, and the surplus and profits $6,000,000. 





COLUMBIA TRUST COMPANY 


The official staff is as follows: 

Willard V. King, president; Howard Bayne, vice-president; Be1j. L. Allen, 
vice-president; James Ely Miller, vice-president; Chellis A. Austin, vice-president; 
Langley W. Wiggin, vice-president and secretary; Fred C. Marston, treasurer; 
Robert I. Curran, assistant treasurer; Walter G. Kimball, assistant treasurer; 
Chas. E. Wolff, assistant secretary; Fred G. Herbst, auditor. 

Trust Department: Geo. Earle Warren, vice-president; Orrin R. Judd, trust 
officer; Arthur N. Hazeltine, assist nt trus 


officer; Willard C. Mason, assistant 
trust officer. 
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Interior View Uptown Office Columbia Trust Company, 34th Street and Fifth Avenue. 
Foreign Department: S. Stern, manager. 
Uptown Office: Harris A. Dunn, vice-president; J. Sperry Kane, assistant 
secretary; Frederick V. Clowes, assistant secretary. 


Harlem Branch: Charles F. Minor, vice-president; Vernon P. Baker, assistant 
manager. 


Bronx Branch: Charles F. Minor, vice-president; Fred Berry, manager; Robert 
S. Burns, assistant manager. 
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THE GARFIELD NATIONAL BANK OF NEW YORK. 


Mr. Arthur W. Snow, who has been cashier of the Garfield National Bank of 
New York City, since 1911, has been elected second vice-president to succeed 
William L. Douglas, retired. 

Mr. Snow began as a clerk in the collection department of the Garfield in 1891. 
By close application and diligent effort he passed through the various departments 
and in 1901 was made assistant cashier. In 1911 he was fu ther rewarded for his 


HORACE F. POOR, Vice President Garfield National Bank. 


good services by beinz made cashier. He will continue as cashier in addition to his 


duties as second vice-president. 

Mr. W. H. Gelshenen, who for a number of years has been first vice-president, 
has resigned that position and he has been succeeded by Mr. Horace F. Poor, who 
for a number of years has been vice-president and treasurer of the Lincoln Trust 
Company. Mr. Gelshenen remains as a director. 

Mr. Poor began his banking career as messenger in 1898 in the Colonial Trust 
Company. He reached the position of loan clerk and in 1907, he accepted a similar 
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position with the Lincoln Trust where in a short time he was made treasurer. Mr. 
Poor is a son of the late Edward E. Poor, formerly president of the National Park 
Bank. While he is yet a comparatively young man he has had nearly twenty years 
experience in the banking business and will unquestionably be an able assistant 
to Mr. Ruel W. Poor, the president of the Garfield. 

The Garfield is located at the corner of Broadway and 23rd Street in one of the 


busiest mercantile districts in New York. Thus it is a commercial bank in every 
sense of the word. 


ARTHUR W. SNOW, Vice President and Cashier Garfield National Bank, 


The official staff is now as follows: 

Ruel W. Poor, president; Horace F. Poor, first vice-president; Arthur W. Snow, 
second vice-president and cashier; Ralph T. Thorn, assistant cashier; J. W. Peddie, 
assistant cashier. 

In answering the call of the Comptroller, recently issued, the Garfield reported 
deposits amounting to $11,723,817, a substantial increase over the amount reported 
at the time of the previous call. It has capital, surplus and undivided profits 
amounting to $2,334,729 and its total resources are $14,451,408. 
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THE CITIZENS NATIONAL BANK OF NEW YORK. 


The changing of the name of the Citizens Centrai National Bank to that of the 
Citizens National may or may not be symbolical of the old sentimental expression, 
“‘a return to the first love,’’ but it no doubt creates that impression in the minds of 
many of its old clientele in the grea textile district where the bank is located. 

While the present institution is a product of the consolidation of the old Ninth 
National, Central National and National Citizens, it has been operating under the 
name ‘‘Citizens’’ for two thirds of a century, and that name is more familiar to the 
wholesale dry goods district than that of any other banking institution. 

Since the three banks were combined in 1909, Mr. Edwin S. Schenck, has been 


EDWIN S. SCHENCK, President Citizens National Bank. 


the president, and under his management the bank has not only grown in figures 
but in prestige, particularly in the textile world. Mr. Schenck began his banking 
career in the Mercantile National and after a number of years, spent in acquiring 
practical training and experience, he was elected President of the Hamilton Bank. 
Subsequently he was elected President of the National Citizens’ and when it 
absorbed the old Ninth National he retained the presidency, as he did when the 
merging of the National Citizens and the Central National into the Citizens Cen- 
tral National took place. 

Mr. Schenck’s chief associates are: Mr. Garrard Comly and Mr. Francis M. 
Bacon, Jr., both of whom are vice-presidents. Mr. Comly came to the bank in 
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February, 1913, from the Eliot National of Boston, at the time when the Eliot was 
merged into the National Shawmut. He began his banking career in the Lockwood 
National Bank of San Antonio, Texas, after having been graduated at Yale in the 
class of '93. From San Antonio he went to the Fletcher National of Indianapolis, 
and in 1905 he went to the Eliot in Boston as vice president. Thus, while he is a 
banker of nearly twenty-five years experience, he is yet a comparatively young man. 
Mr. Francis M. Bacon, Jr., is a member of the firm of Bacon & Company, com- 
mission merchants, and commercial bankers and his knowledge of credits in the 
textile district makes him a valuable assistant to the president. Among the other 
directors who give special attention in an advisory way to the management are 
Mr. Wm. Fellowes Morgan, Chairman of the Board of Directors of the Merchants’ 
Refrigerating Co. and Mr. Charles Allen Munn, President of Munn & Co. 


GARRARD COMLY, Vice President Citizens National Bank. 


Besides these gentlemen the board of directors has a number of the leading 
merchants and business men in the dry goods district, among whom are: Darwin 
P. Kingsley, President of the New York Life Insurance Co.; Ambrose R. Adams, 
of Shreve & Adams, Commission Hosiery; Charles L. Bernheimer, President of the 
Bear Mill Mfg. Co., cotton goods converters. 

The official staff other than those mentioned are all men who have come upjin 
the bank and are all thoroughly trained and effici nt men in their respective posi- 
tions. They are: Albion K. Chapman, cashier; Jesse M. Smith, assistant-cashier; 
James McAllister, assistant-cashier; William M. Haines, assistant-cashier. 
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SEVENTH ANNUAL TRUST COMPANY BANQUET. 


The seventh annual banquet of the Trust Companies of the United States, 
members of the Trust Company Section of the American Bankers’ Association, 
held at the Waldorf-Astoria, in New York City on the evening of Monday, Feb- 
ruary 26th, was attended by about eight hundred trust company men from all 
parts of the country. 

Uzal H. McCarter, President of the Fidelity Trust Company of Newark, N. J., 
also President of the Trust Company Section, presided. In the course of his 
remarks Mr. McCarter took occasion to refer to that section of the Federal Re- 
serve Act, which empowers the Federal Reserve Board, with certain limitations, 
to authorize national banks to act as executor and to exercise other trust company 
powers, and which has been attacked upon constitutional grounds. He pointed 
out that the trust companies, in any action they have taken in this regard, have 
not been actuated by motives of jealousy but rather by a desire to live up to what 
they conceive to be their duty in the protection of their business. The following 
is quoted from Mr. McCarter’s address: 

“I do not believe that there is one trust company in the country doing a fidu- 
ciary business, under improved methods and upon a substantial scale, that has 
the slightest fear of competition from any other institution, or class of institutions, 
doing a business of similar character, under like conditions and like limitations, 
but trust companies do object to, and protest against, any institution or class of 
institutions, attempting to do that most sensitive of all businesses, where they 
have not the legal right so to do, or where there exists, as at the present time, a 
serious doubt in the minds of many of the ablest lawyers in the country as to 
their right so to act. I think I speak for the trust companies of the country, as 
I know I do for those represented by the officials of the Trust Company Section 
of the American Bankers’ Association, and for the Committee having the litiga- 
tion in charge, when I say that, should the Supreme Court of the United States 
decide the matter at issue in favor of the supporters of the Federal Reserve Act, 
all opposition, on the part of the trust companies, will cease and the national 
banks will be welcomed by them into the business—assuming, of course, that all 
classes of institutions undertaking the work are to perform this great public service 
under like conditions and restriction. In this matter there is not, nor has there 
ever been, the slightest particle of jealousy on the part of the trust companies. 
In what they have done they have been actuated by what they conceive to be 
their duty in the protection of their business, which is founded upon the confi- 
dence of the public, and without which the business will die.’’ 

Edward C. Stokes, former Governor of the State of New Jersey, followed Mr. 
McCarter. The early part of his speech was liberally punctuated with the laugh- 
ter which his constant flow of witticism and diverting observation drew from his 
audience, particularly when he drew a word picture of an “up-to-date progressive 
trust company zealous of the estate of the deceased, knocking at the doors of the 
Federal Reserve system,” and compared the modern banker to “‘A sort of Billy 
Sunday of finance—without Billy Sunday’s financial ability.’’ Later his remarks 
brought forth frequent outbursts of applause as he began to talk in a more serious 
strain and paid and took up the theme of American manhood and character. In 
concluding he said: 

“Great has been our progress, but it is great because greater has been our char- 
acter. The one is the outgrowth of the other, and so long as prosperity continues 
and wealth multiplies, the silent forces that create the one and make for the other, 
will be the unparalleled, unsurpassed type of American character—typified re- 
alized ideals in the 90,000,000 of people that cling to this land from sea to sea, 
to guard its peace and liberty. 

““As I look ahead through the years yet to come, when peace shall reign, when 
nations shall raise the sword against nations no more; when man shall call the 
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weak his brother, and the unfortunate his neighbor, there, in the dawns early 
light of that distant future, I see the Star Spangled Banner still waves, andAmeri- 
can character still survives.” 


BOOK REVIEWS. 


PAINE’s ANALYSIS OF THE FEDERAL RESERVE ACT. 

The Bankers’ Publishing Company of New York City has published, under the 
above title, an analysis of the Federal Reserve Act and cognate statutes, including 
analyses of the Farm Loan Act, the Federal Bill of Lading Act, the Anti Trust 
Amendment or Clayton Act and the Rules and Regulations of the Federal Reserve 
Board, making a handsomely bound volume of 416 pages. The book is the work of 
Willis S. Paine, LL.D., one who is eminently qualified to produce such a book, 
both by reason of his ability as a lawyer and by reason of his wide experience in 
banking matters. He is the author of ‘‘Paine’s Banking Laws,” and ‘‘Paine’s 
New York Banking Laws,”’ both of which are regarded as authorities. In its 
treatment of the Federal Reserve Act, this book is the first complete and authorita- 
tive treatise on the history, operation and interpretation of the law. It is a book 
which, rightfully belongs in the library of every bank, particularly those which are 
members of the Federal Reserve Systems. Price $5.00. 


THE RAND MCNALLY BANKERS DIRECTORY, FOR JANUARY. 

As usual, the January edition of the Rand-McNally Bankers Directory makes 
its appearance in advance of any other publication of this character, bringing 
with it all of the late changes and up-to-date information that this great volume 
is known to contain. 

The Rand-McNally Directory has grown to be a part of the working machinery 
of a majority of banks in this country. For many reasons the commercial houses 
in the cities find it indispensable. It contains more valuable information, in addi- 
tion to its list of banks in all countries of the world, than is contained in any other 
similar volume published. No bank can afford to be without this valuable com- 
pendium of practical information. 


MELLON NATIONAL BANK OF PITTSBURGH. 


The rapid and continued growth of the Mellon National Bank of Pittsburgh 
surprises even the most sanguine of those who are interested in the progress of 
this institution. In its report to the Comptroller setting forth its financial con- 
dition as of March 5th, it states that its deposits on that date amounted to $104,- 
479,898. This means that the deposits of this bank have been increased by 
$15,480,179 since the last previous report to the Comptroller on December 27th, 
1916, a period of a little more than two months. Since January 1, 1916, this 
item has been increased more than $42,000,000. It is to be doubted if this record 
has been surpassed by any banking institution, outside of those located in New 
York. 

In the last report other items are reported as follows: individual deposits, $43,- 
144,750; due to banks and bankers, $47,063,716; time deposits, $11,726,337; other 
deposits, $2,454,164; loans and discounts, $41,938,690; overdrafts, none; United 
States bonds, $4,000,000; other bonds, securities etc., $41,255,752; due from banks 
and reserve agents, cash, exchanges and reserve, $30,720,851; capital, $6,000,000; 
surplus and profits, $3,813,044; circulation, $3,696,297; total resources, $118,- 
986,471. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the week ending March 4, 1916 and March 3, 1917, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year. 
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